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CERTIFICATE ASTO PARTIES, RULINGSAND RELATED CASES
A. Partiesand Amici
The parties and intervenors appearing before the Surface Transportation
Board (STB or Board) and in this Court are listed in the Joint and Corrected Brief
of Community Petitioners. The Respondents are not aware of any amici having
entered an appearance before this Court.
B. Rulingunder Review
The ruling under review isthe following Board decision:
Canadian National Railway Company and Grand Trunk Corporation —
Control — EJ& E West Company, Finance Docket (FD)-35087, Decision No.
16 (STB served Dec. 24, 2008).
C. Related Cases
The petitions for review in this consolidated case have not previously been

before this Court or any other court. There arefive related petitions for review

before this Court that have been consolidated:

1. Village of Barrington, lllinois, et al. v. STB, Case No. 09-
1002 (Lead Case);

2. City of Aurora, et al. v. STB, Case No. 09-1028;

3. Forest Preservation District of Will County, Illinoisv. STB,
Case No. 09-1048;

4, WII County, lllinois, et al. v. STB, Case No. 09-1049; and

5. Canadian National Railway Company, €t al. v. STB, Case

No. 09-1073.
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The petitionersin No. 09-1073 and the Board were previously before this
Court in Case No. 08-1303, In Re: Canadian National Railway Company and
Grand Trunk Cor poration, where petitioners sought a writ of mandamus related to
the same agency proceeding, STB Finance Docket No. 35087. The Court issued

its decision denying the petition on November 10, 2008.
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ISSUES PRESENTED

1. Whether the railroad petitioner waived its claim that the Surface
Transportation Board (STB or Board) lacks authority under 49 U.S.C. 811324(c) to
impose environmental conditions on its gpprova of atransaction under 49 U.S.C.
811324(d), or is otherwise estopped from making that challenge.

2. Whether the Board permissibly interpreted §11324(c) asgiving it
authority to impose environmental conditions on §11324(d) transactions.

3. Whether the Board’ s grade separation condition was a reasonable
exercise of its conditioning authority under 811324(c).

4. Whether the Board’ s environmental review satisfied the National

Environmental Policy Act (NEPA).
STATUTES AND REGULATIONS
The pertinent statutes and regulations are reproduced in the addendum.
STATEMENT OF THE CASE

On October 30, 2007, Canadian National Railway Company and its U.S.
subsidiary, Grand Trunk Corporation — collectively CN — sought Board approval to
acquire EJ& E West Company, awholly owned subsidiary of U.S. Steel
Corporation, in order to reroute freight traffic from congested CN rail linesin
Chicago to the underutilized line of the Elgin, Joliet & Eastern Railway Company

(EJ& E line) that bypasses Chicago. After conducting athorough environmental
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review under NEPA, 42 U.S.C. 84321 et seq., the Board approved the transaction,
subject to numerous environmental conditions to lessen impacts on communities
along the EJ& E line, where, depending on the segment, train traffic will increase
from asfew as 4 trains aday to as many as42. Canadian National Railway &
Grand Trunk Corp. — Control — EJ& E West Co., Finance Docket (FD)-35087
(STB served Dec. 24, 2008) (Approval).

CN arguesthat the Board lacked authority to impose environmental
conditions. Alternatively, it challenges the reasonableness of Condition 14, which
calls for grade separations (underpasses or overpasses) at two highway crossings
and assigns amajority of the cost to CN. Communities argue that the Board's
environmental review and conditions were inadequate.

STATEMENT OF FACTS

A. Regulatory Framework

Since 1920, Congress has vested in the Interstate Commerce Commission
(ICC) and now the STB' plenary and exclusive authority over rail mergers and
acquisitions (collectively “mergers’). 49 U.S.C. 811321(a). A railroad may not

acquire another railroad or any of itslines without STB approval. 49 U.S.C.

! In the ICC Termination Act of 1995 (ICCTA), Pub. L. No. 104-88, 109
Stat. 803 (1995), Congress abolished the ICC, modified the Interstate Commerce
Act, and transferred the ICC’ s remaining rail regulatory functions to the Board.
We use “agency” to refer to ICC/STB interchangeably.
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811323. Board approval of any rail merger exempts the merging carriers from “al
other law,” including state and local environmental laws, “as necessary” to let the
carriers carry out the transaction. 49 U.S.C. §11321(a).?

Today, mergers between two Class | railroads® (“major” transactions) are
reviewed under the “public interest” approval standard in 49 U.S.C. §811324(b)-
(c). Other (i.e. “non-major”’) mergers are reviewed under the “competitive effects’
approval standard in 49 U.S.C. 811324(d), which directs the Board to approve the
transaction unless it would produce anticompetitive effects that outweigh the
transportation benefitsit would produce. The instant transaction was reviewed
under this latter standard. The Board’s longstanding view is that 811324(c)

authorizes it to impose conditionsin al railroad mergers.

2In ICCTA, Congress a so broadened the general regulatory preemption,
making the Board' s jurisdiction exclusive for al rail transportation and rail
facilities that are part of the national rail network —including intrastate operations
and ancillary track for which a Board license is not required. See 49 U.S.C.
8810501(a)(2)(A), (b)(2), 10906. This preemption precludes all state and local
regulation that would prevent or unreasonably interfere with rail operations,
regardless of whether the Board actively regulates the particular railroad activity
involved. E.g., Green Mt. RR. v. Vermont, 404 F.3d 638 (2d Cir. 2005).

% Railroads are classified by annual operating revenues (adjusted to 1991
dollars): Class| ($250 million or more), Class 11 (below $250 million but above
$20 million), Class I11 ($20 million or less). 49 C.F.R. 81201, General Instruction
1-1.
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B. ThisCase
1. CN’sproposed merger

CN ownsfiverail lines that serve Chicago, the nation’ s busiest rail freight
gateway. All seven Class| railroads, along with smaller railroads and other modes
of transportation, interchange freight in Chicago. The freight lines are shared by
commuter rail operators and Amtrak. It can take 30 hoursto move afreight car
through Chicago.*

The EJ& E owned a198-milerail line in northeastern Illinois and
northwestern Indianathat arcs around Chicago and connects with many other lines,
including CN’sfivelines. Traffic on the EJ&E had declined over the years from
as many as 50 freight trains per day to 3-18 trains per day.”

On September 25, 2007, CN agreed to buy the EJ& E West Company (a new
EJ& E subsidiary to which EJ& E rail assets would be transferred), so that CN could
reroute its through traffic around Chicago. Rerouting would produce
environmental benefits for communities along CN’s existing linesin or near

Chicago, but would adversely impact communities near the EJ& E line, which are

* Draft EIS(DEIS) 2-3 (JA __); Approval 4n.5(JA ).
> Approval 4-5 (JA ).



Case: 09-1002  Document: 1251214  Filed: 06/22/2010  Page: 22

aready stressed by existing vehicular congestion and passenger and freight rail
traffic.”
2. CN’sapplication and the Board’s decision to preparean EIS

On October 30, 2007, pursuant to the Board' s procedures for review of
proposed acquisitions (49 C.F.R. Part 1180), CN filed its application, asked that it
be processed under 811325(d) (for “minor” transactions), and proposed a 156-day
schedule.” CN acknowledged that the anticipated traffic increase on the EJ&E line
required environmental review under NEPA.®

NEPA directs federal agenciesto consider the environmental consequences
of “mgjor federa actions significantly affecting the quality of the human
environment.” 42 U.S.C. 84332(2)(C). Under the Council on Environmental
Quality (CEQ) regulations implementing NEPA (40 C.F.R. Parts 1500-08), “major
federal actions’ include regulatory approval of projects proposed by private
parties. 40 C.F.R. 81508.18. The Board's environmental rules (49 C.F.R. Part
1105) apply to al rail mergers, including those under §11324(d). 49 C.F.R.

§1105.6(b)(4), (€)(2)(i).

® Approval 2 (JA ).

" CN-2, Railroad Control Application 13, 21 (JA __); CN-3, Petition
Suggesting Procedural Schedule 1-2 (JA ).

8 Application 32-33 (JA ).
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The level of NEPA review depends upon the potential for significant
impacts.’ The Board's environmental rules recognize that it is not the size of the
railroads involved in a merger, but the merger’s expected operational changes that
determine the likelihood and potential magnitude of impacts. Merger applicants
must submit information about their proposed operations so that the Board can
determine the appropriate level of environmental review. The rules presumptively
require an EA for rail mergers expected to cause increases in trains per day, rail
traffic, or rail yard activity above certain thresholds. 49 C.F.R. §1105.6(b)(4),
(©)(2)(i). An EIS may be required where merger-related operational changes are
expected to cause potentially significant impacts. 49 C.F.R. §1105.6(d).

In Decision 2, served November 26, 2007, the Board accepted CN’s
application, designated the transaction as “minor,” but concluded that the potential
adverse environmental effects warranted an EIS. The Board set a schedule for
submitting evidence on non-environmental issues and announced that it would not

rule on the merits until the environmental review was completed. Decision 2 at 2

® Agencies must prepare a detailed Environmenta Impact Statement (EIS)
for proposals that would significantly affect the quality of the human environment.
42 U.S.C. 84332(2)(C). Agencies may prepare a more limited Environmental
Assessment (EA) to determine whether afull EIS is necessary or whether, with
appropriate mitigation, they can make a Finding of No Significant Impact.
40 C.F.R. 881501.3, 1501.4. Actions whose environmental effects are ordinarily
insignificant may be “categorically excluded” from case-specific analysis absent
extraordinary circumstances. 40 C.F.R. §1508.4.
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(JA ). Noting that in prior casesthe EIS process had taken at least 18 months,
the Board stated that, to accommodate the EI'S process, its final decision would not
be issued within 180 days. I1d. 15-16 (JA ).
3. Proceedings on Non-Environmental | ssues
Numerous parties thereafter submitted their comments and requests for
conditions on transportation-related issues. Approval 6-8 (JA ). WhileCN
argued in reply that many of these requests went too far, CN acknowledged the
Board’ s authority to impose conditions to address merger-related concerns,
including environmental concerns.™
4. NEPA Review (Scoping & Draft EIS)
The Board' s Section of Environmental Analysis (SEA) first examined the
scope of environmental issues to be addressed in the EIS. See 40 C.F.R. §1501.7.
SEA published a notice requesting comments on a draft scope. CN commented

that the Board “should apply the same standards for review and mitigation as have

19 CN-29, Applicant’s Response to Comments, Requests for Conditions, and
Other Opposition & Rebuttal in Support of the Application (filed Mar. 13, 2008) at
3-51819(JA _ ).
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been applied in previous environmental reviews.”'* Based on all comments
received, SEA issued afinal scopein April 2008.

SEA then conducted an in-depth environmental analysis, including
consultation with governmental agencies and stakeholder groups, and site visits to
thearea. On July 25, 2008, SEA issued a 5-volume DEIS, which addressed awide
range of issues and set forth preliminary conclusions on aternatives, potentia
Impacts, and possible mitigation (beyond that volunteered by CN) to reduce
potential adverse environmental effects.

5. The TRACSBIlI

Congressional opposition to the transaction resulted in introduction of H.R.
6707, the Taking Responsible Action for Community Safety Act (TRACS), on July
31, 2008. TRACS proposed to amend 811324 to require disapproval of a merger
involving any Class| railroad if the adverse safety or community impacts would
outweigh the transportation benefits, and to authorize the Board expressly to
Impose conditions to mitigate such impacts.

At a September 9, 2008 hearing before the House Committee on

Transportation and Infrastructure, CN’s President and CEO, E. Hunter Harrison,

1 EI-5565at 15 (JA ) (“El” and “EQO” designations refer to the certified
administrative record’ s numerical references for environmental incoming (Volume
[1) and outgoing (Volume I11) correspondence, respectively).
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testified that the legidation was unnecessary because the Board already had
authority to conduct NEPA reviews and impose environmental conditionsin
§11324(d) cases. Hiswritten statement, offering “CN’ s perspective,”* explained
(id. at 105):

Relying on its current statutory authority, the Board conducts a
thorough review of any significant environmental effects arising from
acontrol transaction. No further legislation is required for the Board
to accomplish thisgoal. . . . If atransaction that isin the public
interest has significant adverse environmental impacts, the answer is
to reasonably mitigate those impacts. Therailroad’ s fair share of
those costs should be determined in light of any offsetting
environmental benefits produced by the transaction, the causes of the
Impacts to be mitigated, and the relative benefits to be realized by the
parties from mitigation.

His oral testimony (id. at 51) reiterated this position:

Mr. OBERSTAR. Now, Mr. Harrison . . . Do you think the Board has
authority to modify substantially, to direct modifications on public
interests grounds? That is safety and environmental considerations.

Mr. HARRISON. Our view isthat under the existing act, a minor
transaction cannot be turned down on environmental issues. It can
be mitigated or there can be conditions placed that say you can
only mergeif you will mitigate, if you will do the following.

2 The Taking Responsible Action for Community Safety Act:
Hearing on H.R. 6707 Before the H. Comm. on Transp. and Infrastructure,
110th Cong. 100, 101 (2008) (Committee Hearing) (statement of E. Hunter
Harrison, President and CEO, Canadian National Railway Co.), available
at http://frwebgate.access.gpo.gov /cgi-bin/getdoc.cgi?dbname=110_house

hearings& docid=f:44651.pdf.
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... If the transaction is pro-competitive and it is not anti-competitive,

then the issue becomes—and we are perfectly willing to deal with

_that—to resolve the environmental issues, mitigate the environmental

i Ssues.

TRACS was voted out by the Committee and debated on the House floor on
September 27, 2008."* Representative Shuster, the ranking minority member of the
Committee, opposed the bill, stating that the STB already had authority to impose
environmental conditions on CN.* The bill failed to pass the House.”

6. CN’sPetition for Writ of Mandamus

Meanwhile, on May 13, 2008, CN had asked the Board to complete the EIS
and serve afinal decision by December 1, 2008, so that it could close the
transaction by December 31, 2008 (the contract closing date). In Decision 13,
served July 25, 2008, the Board set December 1, 2008, to January 31, 2009, as a
target period for issuance of the Final EIS (FEIS), with afinal decision to follow

soon thereafter. On August 14, 2008, CN asked the Board to rule that the

transaction satisfied the §11324(d) criteriaand to authorize CN to take control of

12 154 Cong. Rec. at H10158-64 (daily ed. Sept. 27, 2008).

“|d. at H10159. In aSeptember 23, 2008 letter to the Committee, Mr.
Harrison corrected erroneous statements by other witnesses about the transaction,
but did not inform the Committee that CN had since challenged the Board's
authority to impose environmental conditionsin its petition for mandamusin this
Court, seep. 11, infra. Committee Hearing at 109-117.

> 154 Cong. Rec. at H10223-34.

10
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EJ& E in advance of the FEIS and final decision. The Board denied that request in
Decision 14, served September 8, 2008.

On September 18, 2008, CN petitioned this Court for awrit of mandamus
requiring the Board to issueits final decision before December 31, 2008. Contrary
to its president’ s testimony to Congress nine days earlier, CN suggested that the
entire NEPA process was irrelevant because the Board lacked authority to mitigate
adverse environmental effects of the transaction.’® The Board opposed the petition,
which the Court denied on November 10, 2008.

7. TheFina EIS

SEA held 8 open house/public meetings throughout the Chicago area during
the 60-day period for public comment on the DEIS, which ended September 30,
2008. SEA received over 9,500 comments on the DEIS. On page 148 of CN'’s
152-page comment, submitted on September 30, 2008, CN questioned the Board' s
authority to require mitigation of adverse environmental effects, characterizing it
as“unclear.”*” But CN also proposed additional voluntary conditions to address

environmental concerns raised by other commenters.*®

% In re Canadian Nat’| Ry., No. 08-1303 (D.C. Cir. pet. filed Sept. 18, 2008)
at 26-28.

17 E]-14176 at 148-49 (JA ).
#1d. at 2-17 (JA ).

11
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The 3,100-page FEIS was issued on December 5, 2008. It addressed the
comments on the DEIS, presented additional analysis and evaluated new
information suggested by commenters. As pertinent here, it undertook additional
study of potential impacts on quality-of-life issuesin communities along the EJ& E
line; hazardous materials transport; noise and vibration; potentia effects on at-
grade highway crossings; emergency services; safety; and mobility.” The FEIS
recommended extensive mitigation to minimize the impacts associated with
moving traffic onto the EJ& E line.®

The FEIS found that communities located along CN’s existing lines would
benefit from reduced train frequency, resulting in less traffic, delay, noise, air
emissions, etc. However, the FEIS acknowledged that these benefits would not
necessarily be permanent, because CN could add trains on those linesiif traffic
grows beyond what CN’s operating plan contemplates.

8. TheBoard’'s Approval

The Board issued its Approval on December 24, 2008. It concluded (at 13-

15 (JA __)) that the 811324(d) standards were met because substantial

competitive effects were unlikely. Moreover, to the extent that minimal

10 See Approval 35-36, 48-53 (JA __); FEISES-9to ES-13 (JA ).
2 FEIS Chap. 4 (JA __); see DEISChap. 6 (JA ).
2 FEISES-20,4-3(JA ).

12
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anticompetitive effects might result, the Board found that the benefits to
transportation in the Chicago area would outweigh such effects.?? Approval 2, 15,
37(3A ).

The Board then turned to CN’ s argument seeking to challenge the agency’s
authority to impose environmental conditions on 811324(d) transactions. Approval
29-34 (JA __ ). The Board concluded that CN was barred from contesting the
applicability of NEPA and the agency’ s authority to attach environmental
conditionsin this case under principles of waiver (given CN’sdelay in raising this
argument) and estoppel (given CN’sinconsistent positions, including its
unequivocal Congressional testimony), respectively. Approval 29-30 (JA ).
Nevertheless, the Board discussed the basis of its authority to impose
environmental conditions in 811324(d) transactions, “for the benefit of future
applicants.” Approval 29 (JA ).

The Board explained that 811324(c) givesit explicit authority to impose
conditions on all rail mergers subject to §11324, including §11324(d) transactions.

Approval 31 (JA ). It stated that the agency never considered the enactment of

2 Asthe STB explained, “[b]ecause Chicago is the nation’s largest rail hub
and one-third of all rail freight in the United States moves to, from, or through
Chicago, reducing congestion in Chicago would have wide-ranging beneficial
impacts on the movement of freight throughout the country.” Approval 37 (JA
_)

13
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811324(d) asrestricting the Board' s authority to require environmental mitigation
and, where appropriate, has imposed environmental conditionsin §11324(d)
mergers. 1d. The Board found “inapposite’ two cases cited by CN for the
proposition that the Board’ s conditioning power in a 811324(d) merger had been
judicially determined to be limited to competitive conditions, because neither case
addressed the Board’ s authority to mitigate adverse environmental impacts of rail
mergers.”®

The Board found no indication that Congress intended to preclude it from
Imposing conditions to mitigate significant adverse environmental effectsin
§11324(d) transactions. Approval 33-34 (JA __ ). And it found policy support in
NEPA for interpreting the “may impose conditions on the transaction” language of
811324(c) asincluding environmental conditions, because Congress directed
agenciesto interpret their statutes, regulations and policies in accordance with
NEPA’s environmental protection policies “to the fullest extent possible.”
Approval 32 (citing 42 U.S.C. 84332) (JA __ ). The Board also found that any
suggestion that Congress intended to exempt smaller transactions from

environmental review under NEPA was refuted by the fact that Congress had

% The Board noted that 1linois v. ICC, 687 F.2d 1047 (7th Cir. 1982) (State
of Illinois), did not discuss the scope of the agency’s conditioning authority, and
that the discussion of conditioning in afootnote in Lamoille Valley RR. v. ICC,
711 F.2d 295, 301 n.3 (D.C. Cir. 1983), was dicta and not addressed to
environmental conditions. Approval 32n.71 (JA __ ).

14
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considered exempting 811324 transactions from NEPA in the bills leading to the
same 1980 legidation in which 811324(d) was added, but had chosen not to do so.
Approval 31 & n.67 (JA__ ). *

Finally, the Board pointed out® the important policy reason “why [its]
conditioning authority must be construed to permit environmental mitigation”:
under 811321 (a) approval of the transaction would exempt the merging carriers
from “all other law,” including state and local environmental laws, “as necessary”
to let the railroads carry out the transaction and operate the rail property. The
Board explained that, without environmental conditioning authority, the local
communities along the EJ& E line would be powerlessto get CN to mitigate the
substantial merger-related environmenta impacts they will experience in order for
the nation to have amore efficient freight rail system. Approval 33-34 (JA ).

Regarding the environmental review, the Board was satisfied that the EIS
had addressed the reasonable and feasible alternativesin this case and had
adequately examined the potential environmental impacts. Accordingly, the Board

adopted SEA’s analysis and conclusions. Approval 38 (JA ). The Board

** The Board rejected any suggestion that Congress had implicitly
determined that NEPA does not apply to “minor transactions’ because the 180-day
review period istoo short to complete an environmental review. Approval 32-34
(JA __ ). CNisnot contesting the applicability of NEPA here. Br. 21 n.14.

2 Approval 33 (JA ).

15
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imposed over 200 conditions to mitigate the effects of the transaction. Approval
App. A (JA __ ). Theconditionsinclude: grade separations (overpasses or
underpasses) at two highway crossings (Ogden Avenue, near Aurora, lllinois, and
Lincoln Highway, in Lynwood, 11linois),?® with CN to bear 67% and 78.5%,
respectively, of the costs;?” installation of camera systems at 17 at-grade crossings
to monitor train movements and assist in timely emergency response;® hazardous
materials and safety mitigation; and noise mitigation (including for Barrington,
[llinois). The Board also required CN to file quarterly reports for five years so that
the effectiveness of the conditions can be assessed. And it established afive-year
operations oversight period, with detailed monthly reporting for the Board to
monitor CN’s operations. Approval 25-26 (JA ). CN also must comply with
its voluntary mitigation commitments® and with agreements it negotiated with

Amitrak and various communities for tailored mitigation.

2% Approval 76 (JA ). These were the only two crossings to meet specific
Federal Highway Administration (FHWA) guidelines for grade separations, and
they also had other unique characteristics making them the most severely affected.
Seinfraat 47-48; seealso FEIS4-5,4.2.31(JA ).

?" The grade-separation condition provides that, if the remaining funds are
not committed and construction initiated by 2015, CN will be released from that
financia responsibility. Approval 76 (JA _ ).

8 Approval 77 (JA __ ).

» CN’s voluntary mitigation addresses such matters as grade crossings,
hazardous materials, land use, emergency vehicle delay, community outreach,
noise and vibration, and biological and water resources. Approval 59-73 (JA ).

16
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The Board recognized that the transaction may have adverse effects that will
not be fully mitigated, and that, even with mitigation, there will be vehicle delays
at highway/rail at-grade crossings. Approval 53 (JA ). But the Board was
satisfied that its mitigation would “ provide appropriate safeguards to ensure that
applicants maintain safe operations and protect the environment and the quality of
life in affected communities to the extent practicable.” 1d.

Barrington, the lead petitioner in No. 09-1002, sought an administrative stay
of the Approval pending judicial review, which the Board denied in Decision 18,
served January 16, 2009. On January 22, 2009, this Court denied ajudicial stay
request. CN consummated the transaction on January 31, 20009.

SUMMARY OF ARGUMENT

CN'’s primary argument — that the Board lacks authority under 811324 to
Impose environmental conditions on this transaction — should be dismissed. CN
did not present any such argument at any point in the first 11 months that its
application was pending. Rather, CN waited until the last day for comments on the
DEIS — when there was no opportunity for reply — to present the argument. CN
therefore forfeited any right to raise this clam here. Moreover, inthefirst 11
months, CN repeatedly acknowledged — before the Board and Congress — the

agency’ s authority to impose environmental conditionsin this case. Therefore,

17
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aternatively, CN should be barred by estoppel principles from making a no-
authority claim here.

If the Court reaches the merits of CN’s argument, it should affirm the
Board' s determination that 811324(d) provides the standard for approval, while
811324(c) provides authority to condition that approval. The statute is ambiguous.
Nothing in 811324(c) or (d) speaksto the preciseissue. Indeed, CN itself
described the statute as “unclear” when it belatedly presented the no-authority
issue to the Board. And the relevant legidative history of the 1980 legidation
creating 811324(d) shows that Congress considered exempting mergers from
environmental review, but decided against that.

The Board' s reading of the statute is permissible because nothing in
§11324(c) limits the conditioning power, and nowhere does §11324(d) say that
approval must be unconditional. Under the portion of the Rail Transportation
Policy added by the 1980 legidation, the statute should be interpreted and applied
so that railroads operate without detriment to public health and safety. Andin a
rulemaking contemporaneous with the legidation, the agency did not view that
legislation as requiring different environmental treatment for major and non-major
transactions. The Board’ s interpretation also is good policy because, without
Board-imposed mitigation, affected communities would have no recourse for

merger-related environmental harms, given the merger preemption in 811321.
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The Board’ s determination that the two grade separations were warranted —
and that CN should be allocated costs based on the transaction-related impacts
rather than pre-existing conditions — was reasonable and conformed to both agency
policy and judicial precedent, including Supreme Court precedent, establishing that
arailroad should be responsible for reasonable infrastructure improvements
attributable to its presence.

Communities’ arguments that the Board' s environmental review was flawed
and itsimposition of mitigation did not go far enough are baseless. As NEPA
requires, the Board’ s review studied reasonable and feasible alternatives; evaluated
the direct, indirect, and cumulative impacts of the transaction; identified those
resources that would suffer adverse effects; and studied mitigation to ameliorate
such effects. The Board properly discussed and reasonably selected those
mitigation measures it found appropriate. Communities have failed to show that
the Board' s analysis was inadequate or that its mitigation choices were arbitrary
and capricious. Finaly, Communities’ arguments that the Board failed to properly
select and supervise the third-party contractor are unsupported.

ARGUMENT

l. THE SCOPE OF REVIEW ISNARROW.

Statutory Interpretation. Under Chevron U.SA. v. Natural Resources

Defense Council, 467 U.S. 837 (1984), a court reviewing an agency’s
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Interpretation of its statute must first determine whether Congress has spoken
directly to “the precise question at issue” (“Chevron |”). 467 U.S. at 842. If
Congress' intent is clear, “that isthe end of the matter.” 1d. at 842-43. But, where
the statute is “ silent or ambiguous with respect to the specific issue,” the court
decides whether the agency’ sinterpretation is a permissible and reasonable
construction of the statute (“Chevron I1”). 1d. at 843. The agency’s construction
need not be the only permissible construction, or the one the court would have
reached. Id. at n.11. Itisthe agency’sresponsibility to formulate policy and make
rulesto fill any gap left, implicitly or explicitly, by Congress. Id. at 843. The
court should give deference to the agency’ s interpretation and “may not substitute
its own construction of a statutory provision for areasonable interpretation made
by [the agency].” 1d. at 843-844.

Imposition of Conditions. Therole of courtsin reviewing rail merger

decisionsis limited to determining whether the agency’ s conclusions are
reasonably drawn from the evidence and findingsin the case. Illinois Cent. RR. v.
Norfolk & W. Ry., 385 U.S. 57, 69 (1966). The Board's use of its conditioning
authority must be upheld unlessit was “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 5 U.S.C. 8706(2)(A).
Because §11324(c) broadly provides that “[t]he Board may impose conditions

governing the [merger] transaction ...,” the Board' s decisions regarding conditions
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are entitled to “great deference.” Southern Pac. Transp. Co. v. ICC, 736 F.2d 708,
720-21 (D.C. Cir. 1984). Accord Commuter Rail Div. of the Reg'| Transp. Auth.,
Metrav. STB, — F.3d —, 2010 WL 2363214 at *6 (D.C. Cir. June 15, 2010) (Metra).

NEPA Compliance. NEPA does not mandate particular results but ssmply

prescribes the necessary process. Robertson v. Methow Valley Citizens Council,

490 U.S. 332, 350-51 (1989). Once potential environmental effects are adequately

Identified and evaluated, NEPA does not prevent the agency from deciding that

other values outweigh the environmental costs. 1d. A reviewing court’srole“is

simply to ensure that the agency has adequately considered and disclosed the
environmental impacts of its actions and that its decision is not arbitrary or

capricious.” Communities Against Runway Expansion v. FAA, 355 F.3d 678, 685

(D.C. Cir. 2004) (interna quotations omitted). See also Nevada v. Dep't of

Energy, 457 F.3d 78, 87-88 (D.C. Cir. 2006). Thus, reviewing courts may not

substitute their judgment for the agency’s. Kleppev. Serra Club, 427 U.S. 390,

410 n.21 (1976).

[1.  CNISPRECLUDED FROM CHALLENGING THE BOARD’S
AUTHORITY TO IMPOSE ENVIRONMENTAL CONDITIONS
HERE.

It is settled law that courts “should not topple over administrative decisions

unless the administrative body not only has erred but has erred against

objection made at the time appropriate under its practice.” United Statesv. L.A.
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Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952). Objections must be timely and
forcefully made. Vermont Yankee Nuclear Power Corp. v. Natural Res. Def.
Council, 435 U.S. 519, 553-54 (1978). Thus, arailroad forfeits an argument,
including an argument that the Board |acks statutory authority to take a challenged
action, when it “fail[g] to raise it in atimely manner before the Board.” BNSF Ry.
v. STB, 604 F.3d 602, 604 (D.C. Cir. 2010).

Here, CN forfeited its claim that the Board lacks authority to impose
environmental mitigation conditions on this non-major transaction. For thefirst 11
months of the Board proceeding, when CN might have been expected to raise such
acrucial issue, CN instead led the Board and the merger opponents to believe that
it agreed that the Board had such authority. Only toward the end of the
proceeding, when there was no opportunity to reply, did CN contest the Board's
authority, and even then it said only that the Board’ s authority was “unclear” — not,
asit does now — that the plain language of 811324 clearly shows alack of Board

authority.*®

% The Board determined, “by analogy to the doctrine of judicia estoppel,”
that CN was barred from challenging the Board’ s authority after its clear
statements to the contrary “before the Board and Congress.” Approval 29-30 (JA
___). CN argues (Br. 19-21) that the doctrine of judicial estoppel isinapplicableto
Congressional testimony. It ignores the contradictory statements it made
throughout the Board proceeding. And whether or not estoppel principles bar CN
from now taking a contrary position, well-developed waiver principles plainly do.
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CN, moreover, was well aware of the Board' s longstanding view that it has
the authority to impose environmental mitigation conditions in non-major
mergers.®® Indeed, the Board had imposed safety-rel ated environmental conditions
in prior CN §11324(d) cases.** Thus, CN had an obvious obligation to raiseiits
objections to the Board' s conditioning authority clearly and early in the proceeding
so that the issue could be fully aired. Y et, despite multiple opportunities, CN did
not present its challenge in this case until there was no opportunity remaining in
the expedited schedule for other partiesto respond. Until the last minute, every
time that it could have presented the no-authority issue, CN indicated its agreement
with the Board' s view or remained silent. In particular:

-- At the outset of the case, CN expressly said that an EA or EISwas
appropriate and agreed to pay for athird-party contractor without reservation or
protest.

-- In November 2007, when the Board concluded that the potential
environmental impacts warranted an EIS, CN’sfilings explicitly acknowledged

that the Board may need to prepare an EIS and that the Board’ s “approval could be

31 See cases cited at n.66, infra.

% Canadian Nat’l Ry. — Control — Duluth, Missabe & Iron Range Ry., FD-
34424 at 20-23 (STB served Apr. 9, 2004) (CN-DMIR); Canadian Nat'l Ry.—
Control-Wisconsin Cent. Trans. Corp., FD-34000 at 23-27 (STB served Sept. 7,
2001) (CN-Wisc. Cent.).

% Application 32-33 (JA ).
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conditioned on appropriate mitigation of any adverse environmental effects that
might be found.”**

-- In February 2008, during the comment period on the Draft Scope of the
EIS, CN said the Board could not authorize the transaction until the EIS was
complete and should “apply the same standards for review and mitigation as have
been applied in previous environmental reviews.”*

-- In March 2008, when it responded to the January 2008 comments of
parties who requested various conditions, CN acknowledged that the Board may
impose environmental and other conditions to address merger-related impacts.®

-- In May 2008, when CN asked for expedited completion of the EIS so the
transaction could close before December 31, 2008, because the record showed the

transaction satisfied the 811324(d) standard, CN did not claim that the Board

lacked authority to impose environmental conditions.®

% CN-8, Reply of Applicantsto Request of Village of Barrington for
Preparation of EIS (Nov. 21, 2007) at 1, 7-8 (JA ___). Inanother pleading filed
the same day, CN again acknowledged that the Board’ s approval could be “subject
to conditions requiring appropriate mitigation of its adverse environmental
effects.” CN-7, Applicants' Reply to Comments of Congressman Peter J.
Visclosky, et. a (Nov. 21, 2007) at 8 (JA __ ).

% E|-5565 at 15 (JA ).
% See discussion at p. 7, supra.

3" See CN-33, Applicants' Request for Establishment of Time Limits for
NEPA Review and Final Decision (May 13, 2008) at 1-25 (JA ).
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-- On September 9, 2008, to avert legidation, CN’s President testified before
Congress that the Board aready had the authority to conduct NEPA reviews and
attach environmental mitigation conditionsin §11324(d) cases.*®

-- On September 30, 2008 — as the record was closing, afull 11 months after
CN filed its application — after 147 pages of specific comments on the DEIS, CN
for the first time sought to challenge the Board' s authority to mitigate the adverse
environmental effects of the transaction as “unclear.”*

Even if thisweak, last-minute statement were taken as adenial of the

Board’ s authority, it was too | ate to be considered, because, under the abbreviated

schedule set at CN’ s urging, there was no opportunity for reply comments. This

% See pp. 8-10, supra (CN’s testimony). CN now asserts (Br. 19) that its
President was giving his personal, non-lawyer’ s interpretation. But Mr. Harrison
stated that he was presenting “CN'’s perspective.” Committee Hearing at 35.

¥ EI-14176 at 148-49 (JA __ ). Infootnote 2 of a29-page letter to SEA
dated April 21, 2008, responding to SEA’ s requests for more detailed information
on CN’s operating plan, CN stated that “it is an open question whether NEPA
should be applied differently in a‘minor’ proceeding,” that “it is also not clear
whether thereisalegal basisin ICCTA or NEPA for qualifying [approval] on the
basis of environmental factors unrelated to protection of competition,” and that “it
IS possible that [SEA’ s environmental review] cannot provide the basis for the
exercise of the STB’s conditioning power.” EI-7207 at 6 (JA ___ ). CN stated that
it did not “expect these issues to be joined in this case,” but wanted all partiesto
“be aware of the possibilities.” 1d. Thisletter wasincluded in Appendix Q to the
DEIS. However, this hardly constituted either aforceful presentation or fair notice
to the public of such an important argument. And CN does not suggest that it
raised the no-authority issue in that footnote. See Br. 2 (alleging it timely raised
“no-authority” issue in September 2008).
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was an abuse of the administrative process and a clear violation of Tucker Truck.
A party’sfailure to present an issue in an administrative proceeding until it is too
late for opposing parties to respond is waived.®

1. THE BOARD MAY IMPOSE CONDITIONS, INCLUDING

ENVIRONMENTAL CONDITIONS, ON ITSAPPROVAL OF RAIL

MERGERS UNDER 49 U.S.C. §11324(d).

If the Court reaches the merits, it should regject CN’s claim that the Board
lacks conditioning authority over §11324(d) transactions or that the conditioning
authority is limited to competition issues.

CN’s own words and actions demonstrate that the plain language of
8811324(c) and (d) does not preclude the Board from imposing environmental

conditions on non-major mergers. After repeatedly telling the Board and Congress

that the Board had authority to impose environmental conditions here, when CN

0 \Vermont Yankee, 435 U.S. at 553-54; Otter Tail Power Co. v. STB, 484
F.3d 959, 962-63 (8th Cir. 2007) (complaining shipper in an STB rate case was
“fatally late” when it raised an issue at a point in the proceeding when there was no
opportunity to reply). The requirement to raise an issue before the agency in a
timely manner is not simply for the agency’s benefit; it is essential so that other
litigants are not surprised on appeal by issues upon which they had no opportunity
to respond in the agency’ s proceeding. Smsv. Apfel, 530 U.S. 103, 109 (2000).
Thus, even though the agency discussed its authority, that does not mean that CN’s
eleventh-hour challenge is sufficient to entitleit to judicial review of that issue.
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finaly presented the statutory issue to the Board it did not make a plain language
argument, but instead described the statute as “unclear.”* CN was correct.

The STB has plenary and exclusive authority over rail mergers (as did the
ICC). 49 U.S.C. 811321(a). For decades the statute contained a public interest
approval standard for all merger reviews, and the ICC had broad authority to
condition all merger approvals. At the time NEPA was enacted the statute
provided:

If the Commission finds that, subject to such terms and conditions and

such modifications asit shall find to be just and reasonable, the

proposed transaction . . . will be consistent with the public interest, it

shall enter an order approving and authorizing such transaction, upon

the terms and conditions, and with the modifications, so found to be
just and reasonable.

49 U.S.C. 85(2) (1970). Thiswas the wording of the statute when the ICC first
promulgated guidelines to implement NEPA in 1972,* and when it revised themin
1976." Significantly, in issuing the 1976 revisions, the ICC stated its general
policy that “adverse environmental effects should be minimized to the fullest

extent practicable consistent with the national transportation policy and other

1 E|-14176 at 148-49 (JA ).
“2 49 C.F.R. §1100.250 (1972).

* 49 C.F.R. Part 1108 (1976). In 1976, Congress temporarily added
alternative expedited procedures for rail mergers sponsored by the Secretary of
Transportation. Those procedures, which did not limit the ICC’ s broad
conditioning power and explicitly included consideration of environmental and
community impacts, 49 U.S.C. 85(3) (1977), expired in 1982.
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national policies affecting Commission action,” and that it would view its
traditional policies and missionsin the light of national environmental objectives.
49 C.F.R. §81108.3(a), (b) (1976).

In 1978, Congress recodified the Interstate Commerce Act “without
substantive change,” and the merger provisionsin 85(2) were placed at 49 U.S.C.
§811343-45.* Thus, in 1979, the agency had broad conditioning authority over al
rail mergers, and its NEPA guidelines applied to all railroad mergers. 1n 1979,
therefore, the | CC had authority — and we do not understand CN to deny —to
Impose conditions to alleviate environmental or community impacts. See Southern
Pac. Transp., 736 F.2d at 721 (“The Commission has extraordinarily broad
discretion to impose protective conditions, 49 U.S.C. §11344(c), and courts have
appropriately given the Commission’s selection of such conditions great
deference.”); accord Metra, 2010 WL 2363214 at *6 (same for a 811324(d)
transaction).

CN iswrong (Br. 6-10) that all this changed for non-major transactions such
as this when Congress passed the Staggers Rail Act of 1980.* By 1980, Congress

had concluded that the ICC was too slow in deciding non-controversial cases

“ Pub. L. No. 95-473, 92 Stat. 1337 (1978).
* Pub. L. No. 96-448, 94 Stat. 1895 (1980).
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“where approval [was] routinely and consistently granted.”* Thus, for the first
time Congress separated rail mergers based on the size of the merging railroads:*’
(1) proceedings involving merger of two or more Class | railroads (Iabeled major
transactions); (2) proceedings not involving merger of at least two Class | railroads
but having national or regional transportation significance; and (3) proceedings not
involving merger of at least two Class | railroads and not having national or
regional transportation significance (labeled “minor”).*

Congress also added a new approval standard for non-major mergers,
811344(d) — now 811324(d) — which directed the agency to approve the transaction
unless:

(1) as aresult of the transaction, thereis likely to be substantial |essening of

competition, creation of a monopoly, or restraint of trade in freight
surface transportation in any region of the United States; and

(2) the anticompetitive effects of the transaction outweigh the public interest
In meeting significant transportation needs.

Staggers did not, however, alter 811344(c) — now 811324(c) —which

continued to provide that the agency “may impose conditions on the transaction.”

“® H. Rep. No. 96-1430 at 121 (1980) (Staggers Conf. Rept.) asreprinted in
1980 U.S.C.C.A.N. 4110, 4152-53.

" See n.3, supra.

*® Staggers also set deadlines for agency action for the three types of
transactions. For “major transactions’ the agency has 16 months. For transactions
“of regional or national transportation significance,” it has 300 days. For “minor
transactions’ it has 180 days. 49 U.S.C. §11325(b), (c), (d).
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Nor did Staggers show any Congressional intent to limit the ICC’ s consideration of
the environmental impacts of regulated actions. In fact, Congress had considered,
but decided against, exempting all railroad mergers from NEPA.*® Instead, it
expanded therail transportation policy to include “operat[ion of] transportation
facilities and equi pment without detriment to the public health and safety.” 49
U.S.C. 810101a(8) (1982). Theissues the agency addresses through its NEPA
procedures include issues of “public health and safety.”

Shortly after passage of Staggers, the ICC issued revised NEPA guidelines.™
The ICC did not require different levels of environmental review for the three
different categories of merger transactions. Rather, the ICC had learned from
experience that it is not the size of the railroads or the form of the transaction
(stock vs. asset purchase), but the level of expected operational changes that
determines the likelihood and potential magnitude of environmental impacts.

Accordingly, the ICC restructured its classification of actions that would

normally require an EIS, be addressed in an EA, or be excluded from NEPA

* An early House version of Staggers' merger provision explicitly provided
that NEPA “shall not apply to transactions carried out pursuant to [811324].” H.R.
7235, 96th Cong. 8309(a) (May 1, 1980). That language did not appear in either
the Conference substitute or the final bill as enacted. See Staggers Conf. Rept. at
120-21. Cf. Milwaukee Railroad Restructuring Act, Pub. L. No. 96-101, 93 Stat.
736, 746 (1979) (providing that NEPA is not applicable to transactions under the
statute).

* 45 Fed. Reg. 79,810 (Dec. 2, 1980).

30



Case: 09-1002  Document: 1251214  Filed: 06/22/2010  Page: 48

reporting requirements.” 49 C.F.R. §1108.6 (1981). Only rail line constructions
were included in the presumptive-EIS class. All railroad mergers were included in
the presumptive-EA class.®® The ICC required applicants for approval of other
actions to report expected operational changes and, if those changes would exceed
specified thresholds, to provide additional information on environmental impacts.
The ICC aso explained in this rulemaking contemporaneous with Staggers
that:
Measures to mitigate potentially adverse environmental impacts have
been suggested in the analyses for some cases in which no
environmental significance was found. Notwithstanding future
categorical exclusion from the NEPA process, it will be possible, with
respect to each affected class of action, to develop an environmental

record and to impose conditions to mitigate potentially adverse
environmental impacts.

45 Fed. Reg. at 79,811 (emphasis added).>

*1 The ICC’s 1976 revised NEPA guidelines had classified rail line
constructions and mergers involving two or more Class | railroads as actions that
normally require an EIS. 49 C.F.R. 81108.8 (1976). Other railroad transactions
were classified as actions that may present environmental issues but normally do
not requirean EIS. 1d. at §1108.9.

2 Some rail transactions were categorically excluded, such as changesin
ownership without changes in operations and applications for common use of rall
terminals. Id.

%% 1n 1990, the ICC again revised its NEPA guidelines but maintained the
basic approach of using reporting thresholds generally applicable to all proposed
actions. 56 Fed. Reg. 36,104 (July 31, 1991). None of the commenters suggested
that more limited procedures should be provided for non-major mergers.
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In 1994, Congress directed the | CC to prepare areport that, inter alia,
Identified and analyzed all of its regulatory responsibilities. In that report, the ICC
provided a 4-page description of its regulatory responsibility over rail mergers
(“consolidations’), which stated: “In all consolidations, the ICC can condition its
approval of the transaction.”>* In 1995 Congress abolished the ICC in ICCTA,
created the Board to perform many |CC regulatory functions, and left the agency’s
authority over rail mergers largely unchanged. Congress also did not express any
Intent to restrict the authority to condition transactions subject to the former
§11344(d) — now §11324(d).>

Until the mid-1990s, railroad mergers generally did not exceed the agency’s
NEPA thresholds. Nevertheless, in al transactions (major and non-major), the

agency reviewed the environmental data submitted by the applicants, and, in one

> Sudy of Inter state Commerce Commission Regulatory Responsibilities, at 8
(October 25, 1994) (citing 811344(c)) (included herewith in Addendum).

% Section 11344 (1994) was recodified as §11324. Subsection (c) was
amended and recodified as 811324(c). As pertinent here, new language was added
to the end of the second sentence (“ The Commission may impose conditions
governing the transaction”) as follows: “including the divestiture of parallel tracks
or requiring the granting of trackage rights and access to other facilities. . . .”
Congress added this language simply to “elaborate[] on the existing power to
impose conditions on the approval of a merger or other regulated transaction.”

H. Rep. No. 104-422 at 191 (1995) (ICCTA Conf. Rept.), asreprinted in 1995
U.S.C.C.A.N. 850, 876.
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case, imposed environmental conditions.”® Since then, mergers have involved
more significant operational changes, and EAs and EI Ss have been prepared and
environmental conditionsimposed in both major®” and other mergers.® Until this
case, however, no merger applicant had suggested that the Board lacked authority
to conduct aNEPA review or impose environmental conditions on a 811324(d)
merger.

CN nonethel ess asserts (Br. 6-7) that the plain language of §11324(d) shows
that Congress eliminated the authority in 811324(c) to impose environmental and
other conditions on its merger approvals whenever the Board finds that the
transaction would not be anticompetitive.®® That isnot so. Section 11324(d) does

not even mention 811324(c), let alonerevoke it. Rather, it issilent regarding

*® Rio Grande Indus. — Purchase & Related Trackage Rights — Soo Line
RR., 61.C.C.2d 854, 899-901 (1990).

" Seg, e.g., Canadian Nat’| Ry. — Control — I1I. Cent. Corp., 4 S.T.B. 122,
175-77 (1999).

%8 See cases cited at n.66, infra.

% CN also argues (Br. 9-10) that a conditioned approval is tantamount to
disapproval. While thisis theoretically possible, the conditions the Board imposed
on CN here are not of that sort, asits closing of the deal pending judicial review
shows. In any event, judicial review is available to protect merger applicants from
awrongfully imposed condition, just asit protects them from awrongfully issued
disapproval.
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conditions on approval, and merely says that if a merger is not anticompetitive, the
Board must approve, as opposed to disapprove, it.*

Legislative history further undermines CN’s plain language argument. The
only relevant legidative history isthat of Staggers, which shows that Congress
considered exempting all rail mergers from NEPA but declined to do s0.* General
expressions of Congress' intent in 811324(d) to narrow the approval standard for
mergers that were deemed routine and to reduce their regulatory timeframes (Br. 7-
8) do not show an intent to repeal the Board’ s separate broad conditioning power.%

CN’s argument amounts to a claim that with §11324(d) Congress implicitly
repealed the agency’ s prior broad authority to condition non-major merger

approvals. Thisclaim must be rejected as unsound. Repeals by implication are not

% Contrary to CN’s claims (Br. 6-7), the words “shall approve” in
811324(d)(1) by themselves do not negate the agency’ s express conditioning
authority. CN improperly views 811324(d) in isolation, rather than looking at its
place within 811324 asawhole. E.g., Nat'| Rifle Ass'nv. Reno, 216 F.3d 122, 127
(D.C. Cir. 2000).

% See n.49, supra. CN claims (Br. 17 n.8) that inferences of legislative
intent from unenacted legidation are unreliable. But Justice Scalia’ s dissent in
Hamdan v. Rumsfeld, 548 U.S. 557, 668 (2006), cited by CN, observes that this
type of legidative history is no more or less reliable than other types. Cf. Nat'|
Rifle Ass'n, 216 F.3d at 127 (court may examine legislative history in order to shed
new light on congressional intent, notwithstanding statutory language that appears
superficialy clear) (quotation omitted).

%2 See Approval 33 (JA ) (300- and 180-day review periods for §11324(d)
transactions are not so short as to reflect a clear Congressiona intent to preclude
NEPA review and environmental conditions).
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favored and “aclearly expressed congressional intention” is required.®® “An
implied repeal will only be found where provisionsin two statutes arein
irreconcilable conflict, or where the latter act covers the whole subject of the
earlier one and is clearly intended as a substitute.”® As discussed above, neither of
these circumstances is present here with respect to the Board’ s conditioning
authority.

CN argues (Br. 12) that, because the first sentence of §11324(c) (containing
the “public interest” approval standard) does not apply to 811324(d) transactions,
none of §11324(c) appliesto §11324(d) transactions. But that reasoning would
leave the Board without authority to impose even competition-related conditions
on §11324(d) transactions — a result which Congress could not have intended.
Indeed, Congress easily could have revised §11324(c) or (d), in or after Staggers,
to restrict the Board' s conditioning authority to major transactions, or in 811324(d)
transactions to labor protection conditions or to competitive conditions. But it did
not. Moreover, by later reenacting 811344(c) as 811324(c) in ICCTA, Congress

should be deemed to have accepted the Board' s view of its conditioning authority,

% Branch v. Smith, 538 U.S. 254, 273 (2003) (internal quotations omitted).
*Id. (same).
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since al the Committees that had jurisdiction over the agency were specifically
informed of the agency’s view in the 1994 special report.®

Indeed, CN’s reading also needlesdly creates a tension between §11324(d)
and 811326, which expressly requires the Board to impose labor protective
conditionsin al railroad mergers. CN’s positionissimilarly at odds with its
apparent view (Br. 2-3) that the Board may impose whatever voluntary
environmental mitigation arailroad proposes. Either the Board has or does not
have authority to impose environmental mitigation; CN cannot have it both ways.

The Board reasonably concluded that 811324(d) is not a substitute for all of
811324(c) in non-major mergers, and that thereis no irreconcilable conflict
between the two with respect to conditioning. Section 11324(d) provides the
standard for approval, whereas 811324(c) provides the authority to condition. The
agency has long imposed conditions on its approva of §11324(d) transactions —
including ones to which CN was a party — to prevent harm in areas beyond

competition, including the environment and public safety.®®

% See Forest Grove Sch. Dist. v. T.A., 129 S. Ct. 2484, 2492 (2009).

% See Norfolk S. Ry. — Joint Control & Operating/Pooling Agreements — Pan
AmS. LLC, FD-35147 at 23 (STB served Mar. 10, 2009) (Pan Am S)
(environmental conditions); Canadian Pac. Ry. — Control — Dakota, Minn. & E.
RR., FD-35081 at 27 (STB served Sept. 30, 2008) (same); Kansas City S —
Control — The Kan. City S Ry., FD-34342 at 22-23 (STB served Nov. 29, 2004)
(safety-related environmental condition); CN-DMIR at 20-23 (same); CN-Wisc.

Cent. at 23-27 (same); Burlington N. Santa Fe Corp. — Control — Wash. Cent., 1
(cont’d...)
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CN argues (Br. 10, 13) that even if 811324(c) applies at al to non-major
transactions, the Board' s power to impose conditions cannot be broader than for
approving the merger and, therefore, in 811324(d) transactions only competition-
based conditions are allowed. But, while that may be a permissible interpretation

of the statute,®” it is not the only permissible one, especially given the absence of

S.T.B. 792, 806-08 (1996) (BN-Wash. Cent.) (environmental conditions), aff’d sub
nom City of Auburn v. United States, 154 F.3d 1025 (9th Cir. 1998); Rio Grande 6
[.C.C.2d at 899-901 (same); see also Canadian Nat’'| Ry. — Acquisition — Interests
of Consol. R. Corp., FD-30387, 1984 ICC LEX1S 332 at *31 (ICC served Aug.
29, 1984) (ICC isnot precluded from imposing conditionsin “minor” transactions,
but conditions are not to be used to ameliorate longstanding problems not created
by the transaction).

%" In declining to assess the reasonableness of the purchase pricein a post-
Staggers “minor” merger — afactor previously part of the “public interest”
assessment of such transactions — the | CC stated that it “should not attempt to
Impose a condition on [its] approval of atransaction related to a matter which [it]
could not lawfully consider as a basis for withholding [its] approval” under
§11324(d). Norfolk & Western Ry. —Pur. —Illinois Term. RR., 363 |.C.C. 882,
890-92 (1981) (lllinois Terminal), aff'd sub nom on other grounds, State of Illinois,
687 F.2d at 1048.

However, the agency has never made any such statement in the context of
environmental conditions, and the Seventh Circuit’s decision affirming Illinois
Terminal did not address the conditioning authority issue at al. Sate of Illinois,
687 F.2d at 1051. Indeed, in therevision of its environmental regulations
contemporaneous with Staggers, the |CC noted that it could impose mitigation
conditionsin every class of agency action. 45 Fed. Reg. at 79811; see supra, p. 31.
Thusin the 30 years since lllinois Terminal, the agency has repeatedly imposed
environmental conditions in approving non-major mergers. See supra, n.66;
Approval 31 & n.69 (JA ). The agency has also imposed conditions in non-
major transactions to protect the integrity of its processes, such as requirements
that applicants adhereto: (1) pledges and representations made on the record, and

(2) terms of negotiated agreements with third parties reached during the agency’s
(cont’d...)
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any limiting language in 811324(c). Indeed, because Congress specificaly
considered and rejected exempting railroad mergers from NEPA review, it can
fairly be inferred that Congress did not intend to preclude the agency from
applying NEPA to itsreview of all mergers and from using its 811324(c)
conditioning authority, where warranted, to impose conditions to mitigate adverse
environmental impacts in both major and non-major transactions. This
Interpretation makes sense, because it is not the size of the railroads that are
merging, but the expected operational changes from the merger that determine the
likelihood and magnitude of potential environmental impacts. Moreover, that
result is fully consistent with the Rail Transportation Policy of “regulating the
railroad industry . . . to operate transportation facilities and equipment without
detriment to the public health and safety.” 49 U.S.C. §10101(8).

The Board' s interpretation is particularly sensible considering that, under
811321(a), Board approval exempts merging carriers from “all other law,”
including state and local environmental laws, “as necessary” to let the carriers
carry out the transaction. Asthe Board explained,®® the transaction here illustrates

the important policy basis for construing the statute to give the Board mitigation

merger review process. See, e.g., CN-Wisc. Cent. at 12-15 (representations); Pan
Am S at 17-18 (negotiated agreement). The Board has a so imposed oversight
conditions. See, e.g., BN-Wash. Cent., 1 S.T.B. at 807.

% Approval 33-34 (JA ).
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authority in non-major transactions. This transaction will provide nationwide
economic benefits by making the interstate rail network more efficient and
relieving rail congestion in the Chicago area. But it also will significantly impact
communities along the EJ& E line, where, depending on the segment, freight traffic
will increase from 4-18 trains a day to 2042 trains per day.® Absent aclear
statement to the contrary, it must not be assumed that Congress removed the
agency’s power to impose reasonable and feasible conditions to mitigate these
impacts.” Infact, if the seller of the EJ& E had been a Class | railroad, the Board
unquestionably could impose environmental mitigation. It makes no senseto have
adifferent result based on the seller’ s size, when the environmental effects will be
the same.

In construing the extent of its conditioning authority, the Board aso properly
looked to the Congressional instruction in NEPA directing agencies to interpret
and administer their statutes, regulations and policies in accordance with the

environmental protection policies set forth in NEPA “to the fullest extent

® See FEISES7 (JA ).

" See Approval 33-34 (JA ). Indeed, Congress intended for the Board's
powers to be read broadly, which iswhy 49 U.S.C. §721(a) provides that
“[e]numeration of a power of the Board . . . does not exclude another power the
Board may have in carrying out [the Act].”
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possible” ™ Asthe Board observed, where an agency’ s authority to take a
particular action — such as imposing conditions — is grounded in its own statute,
NEPA “authorizes the agency to make decisions based on environmental factors
not expressly identified in the agency’s underlying statute.” > While NEPA itself
does not provide the Board the authority to impose conditions, the Board properly
construed its “extraordinarily broad” §11324(c) conditioning power™ to permit
imposition of environmental mitigation based on the results of its NEPA review.
CN’sreliance (Br. 7-8, 10) on cases allegedly supporting its view that the
Board lacks environmental conditioning authority is misplaced. Asthe Board
explained,” those cases do not address the agency’ s authority to impose
environmental conditions in 811324(d) mergers. Sate of Illinois affirmed the

|CC’s conclusion that the public interest approval standard did not apply to non-

142 U.S.C. §4332.

2 Approval 32 (JA ) (quoting Natural Res. Def. Council v. EPA, 859
F.2d 156, 169 (D.C. Cir. 1988) (NRDC) (finding that Clean Water Act, and
therefore NEPA, did not authorize EPA to attach conditions to a permit that were
unrelated to effluent discharges)). CN’s argument, relying on NRDC, that NEPA is
procedural (Br. 15-17) isirrelevant because, unlike EPA, the Board does not claim
that NEPA gave it new authority. All agencies are required to overlay NEPA onto
their existing procedures and determine the extent to which their organic statutes
require or permit them to consider environmental valuesin their decisionmaking.
The Board here looked to the Congressional direction in 84332(1) of NEPA in
deciding that it would be appropriate to exercise its broad §11324(c) conditioning
authority to address transaction-related environmental harms.

® Southern Pac. Transp., 736 F.2d at 721.
“ Approval 32n.71 (JA ).

40



Case: 09-1002 Document: 1251214  Filed: 06/22/2010  Page: 58

major mergers because Congress had provided the more specific §11324(d)
approval standard. 687 F.2d at 1053. State of Illinois does not address whether the
agency has authority to impose environmental conditions in such cases after
conducting aNEPA review.”™ Moreover, the court recognized that the relationship
between what are now §11324(c) and §11324(d) was ambiguous. It stated that it
was arriving at a“feasible” interpretation of a statute whose draftsmanship “might
have been more artful.” 687 F.2d at 1053.

Lamoille Valley also does not hold that the agency exceeded its authority in
attaching conditionsin amerger. Rather, the Court held that the ICC failed to
provide an adequate explanation of why it approved a major merger
unconditionally. 711 F.2d at 300, 331. Because the transaction at issue was a
major merger, the Court did not address the agency’ s ability to condition a
811324(d) transaction. Nor did it address environmental matters. And the Court’s
statement in a footnote that the agency’ s discretion in imposing conditions on a
merger was no broader than the “public interest” approva standard in 811344(c)
was smply aregection of the argument that the “just and reasonable” conditions

that the agency could impose before 1978 were even broader. Id. at 301 n.3 (citing

> The Seventh Circuit did not purport to address conditioning. It framed the
issueas*“ the proper interpretation of 49 U.S.C. [811324], as amended by the
Staggers Act, regarding the Commission’ s refusal to consider public interest
factors absent a prior showing of anticompetitive effect.” 687 F.2d at 1051.
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to legislative history of recodification that “just and reasonable” language was
deleted “as redundant” in light of broad “public interest” standard).

Nor do Village of Palestinev. ICC, 936 F.2d 1335 (D.C. Cir. 1991), and
Minnesota Commercial Railway — Trackage Rights Exemption — Burlington
Northern Railroad, 8 1.C.C.2d 31 (1991), relied on by CN (Br. 7), purport to
address the agency’ s authority to impose mitigation. Both casesinvolve the
standard for granting exemptions under 49 U.S.C. 810502 from the approval
requirements of 49 U.S.C. §11324.

In sum, the Board’ s interpretation of this “unartfully” drafted statute® isa
permissible one that is entitled to deference under Chevron.”

V. CONDITION 14 WAS A REASONABLE EXERCISE OF THE
BOARD’S CONDITIONING AUTHORITY.

CN also argues (Br. 24-32) that, if the Board had discretion to impose
environmental conditions, it abused that discretion by imposing Condition 14,
which calls for grade separations at the two crossings most severely affected by the

transaction and requires CN to bear most of the costs. Communities for their part

6 Gate of Illinois, 687 F.2d at 1053.

"CN’sclaim (Br. 18) that the Board' s interpretation of the statute was not
developed with sufficient formality and deliberation to merit deference under
Chevron lacks substance. CN cannot bootstrap its faillure to present its no-
authority claim so late in the proceeding that it could not be fully aired into aclaim
that the agency process was inadequate.
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challenge the 2015 deadline in Condition 14 for beginning construction of the
grade separations. None of these contentions is persuasive.

A. No Cost-Benefit AnalysisWas Required Here.

CN asserts (Br. 24-26) that the Board had to do a cost-benefit analysis
before deciding that the adverse impacts on the crossings at Ogden Avenue and
Lincoln Highway should be mitigated by grade separations. However, neither
NEPA nor CEQ regulations require an agency to conduct a cost-benefit anaysis.™
The only “authority” cited by CN — Executive Order 12,866, 58 Fed. Reg. 51,735
(Oct. 4, 1993) —iswholly inapplicable. The relevant portion of that order is
limited to agency rulemakings, does not apply to independent agencies such as the
Board, and may not be relied on by private parties to establish standards for agency
action.” The Board, moreover, has never used a cost-benefit analysisto impose a

grade-separation condition.®

8 40 C.F.R. 81502.23 (cost-benefit anaysis not required).

® 58 Fed. Reg. 51,735-37; Idaho Mining Ass'n, Inc. v. Browner, 90 F.
Supp.2d 1078, 1102 (D. Idaho 2000).

% |n the past, while it has noted that a cost-benefit analysis can be a useful
tool in making decisions on grade separations, see Dakota, Minn. & E. RR. —
Construction — Powder River Basin (DM&E), FD-33407 DEIS (STB served Sept.
27, 2000) at G-7 to G-9, the Board has not used a cost-benefit analysisin deciding
to impose grade-separation mitigation. See DM&E FEIS (STB served Nov. 19,
2001) at 5-2t0 -3, 5.2.10, 9.3.10, 12.7.2, 12.9.4 (recommending three grade
separations based on the unique circumstances of the locations); CSX Corp. —

Control and Operating Lease/Agreements— Conrail, Inc. (Conrail), FD-33388
(cont’d...)
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Nor was a cost-benefit analysis necessary here. In determining that grade-
separation mitigation was appropriate for the two crossings, the Board applied
FHWA guiddlines® which state that when one of 11 factorsis met, the conditions
are considered to be so severe that cost-benefit analysisis unnecessary.® CN's
cost-benefit calculation (Br. 24-26), derived from aformulain an IDOT manual, is
Immaterial, because that formulais used to prioritize projects for allocation of

limited available funding.®

DEIS (STB served Dec. 12, 1997) at 7.1.5 (applying three factors, none of which
involved cost-benefit, in imposing grade separations); San Jacinto Rail Ltd. —
Construction Exemption — And The Burlington N. & Santa Fe Ry. — Operation
Exemption — Build-Out to the Bayport Loop Near Houston, Harris County, Tex.
(Bayport Loop), FD-34079 DEIS (STB served Dec. 6, 2002) at App. F
(recommending no grade separations after evaluating each crossing’slevel of
service (LOS) and the FHWA's 11 guidelines used here for considering grade
separations).

8 FHWA, Railroad-Highway Grade Crossing Handbook, (Rev. 2d edition,
Aug. 2007) (FHWA Handbook), available at http://www.fra.dot.gov/downloads/
safety/HRGX Handbook.pdf.

8 Under the FHWA Handbook, “grade crossings should be considered for
grade separation or otherwise eliminated across the railroad right-of-way whenever
one or more” of the 11 factors exist. FHWA Handbook 151. The Handbook aso
sets forth 12 |ess severe factors, stating “[h]ighway-rail grade crossings should be
considered for grade separation . . . whenever the cost of grade separation can be
economically justified . . . and one or more of the following conditions exist. . . .”
Id. at 151-52 (emphasis added). The Board here applied the 11 higher standards,
which are so severe that no cost-benefit analysisis required, and found that two of
the 11 factors would be met at each of thetwo crossings. See DEIS4.2.2 (JA ),
FEIS4-5,4-10t04-12 (JA __ ).

8 See IDOT, Bureau of Design & Environment Manual 3-2, 7-1, 65-1 (2002
edition) (IDOT Manual), available at http://dot.il.gov/desenv/bdemanual .html.
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Asfor priorities, CN suggests (Br. 28) that the Board is usurping IDOT’s
rolein prioritizing grade separations.® Neither IDOT nor any other Illinois agency
has complained of any usurpation. Moreover, if IDOT decides that these two
grade separations are not a priority, it need not commit its share of the funds.
IDOT, however, to date, has given every indication that it intends to proceed.®

B. The Factors Relied On By the Board for Grade SeparationsWere
Appropriate.

CN claims (Br. 26-28) that the Board departed from its past practice of

caling for agrade separation only where the LOS* at acrossing fell toan E or F

8 CN'’sclaim (Br. 28 n.23) that there are 122 at-grade crossingsin
[llinois and 4 in Indiana that also satisfy the FHWA guidelines used hereis
irrelevant to the Board’s analysis. There are approximately 14,000 public at-
grade crossings in the two states. lllinois Commerce Comm'’n, Crossing
Safety Improvement Program: FY-2011-2015 Plan 1 (April 2010), available
at http://www.icc.illinois.gov/railroad/CrossingSafetyl mprovement.aspx
(follow “Crossing Safety |mprovement Program FY 2011-2015" hyperlink);
Indiana Dep’'t of Transp., Railroad Grade Crossings: Indiana 2007 Rail-
Highway Crossing Inventory, http://www.in.gov/indot/2949.ntm. The vehicle
delay and exposure criteria therefore identify the worst 1% of all crossings.
That Illinois and Indiana do not have the funds to grade-separate many
problematic crossings does not mean that the Board should authorize CN to
create such severe impacts without paying for its “share” of the problem
created by the merger.

% See Canadian Nat’l Ry. Co. — Control EJ&E W. Co., FD-35087 (STB
served Oct. 23, 2009) (Decision 21) at 4-6 (JA ) and discussion a p. 53-54
infra.

% LOS refersto the efficiency at which aroadway, intersection, or
highway/rail at-grade crossing operates, using a grading system where LOS A
indicates free-flowing traffic and LOS F indicates extreme congestion. DEIS 3.3-
3.
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and created a new standard without explanation. CN isincorrect. First, this clam
ignores the fact that the Board has never held that grade separation is appropriate
only in cases where the LOS dropsto an E or F. Rather, LOSis simply one of
several factors used by the Board to determine if a grade separation is warranted.®
Indeed, in another case, the Board applied LOS and other factors (the 11 FHWA
factors used here), to evaluate the need for grade separations.®

Second, the Board explained why it used more than LOS. Asthe Board
stated,® many locations along the EJ& E line are important to regional mobility,*
which is not afactor in every proceeding. Therefore, in its transportation analysis

of grade crossings, the Board also used total vehicle delay™ and queue length,®?

8 See Approval 43 & n.95 (JA __ ); seealso Conrail DEISat 7.1.5, App. C-
15 (utilizing LOS and two other factors); Bayport Loop DEIS at 4.4, App. F.1, F.2
(using LOS and the 11 FHWA factors); DM&E DEIS at App. G.3 (using LOS and
individual delay to identify substantially impacted crossings); DM&E FEIS at 5-2
to 5-3, 5.2.10, 9.3.10 (recommending grade separations based on the locations
unique circumstances).

% Bayport Loop DEIS at 4.4, App. F.2
% Approval 43n.95(JA _ ); FEIS2-32(JA _ ).

% Mobility is defined as the “ ease of moving people and goods within a
transportation network. . .. [and specifically] the ability of the peoplein a
community to move easily from place to place on the local roadway network,
which includes the ability to cross activerail lines.” DEIS3.3-26 (JA __ ).

% Total vehicle delay measures whether the crossing would experience more
than 40 hours of total combined vehicle delay in a 24-hour period (2,400 minutes
per day), based on average daily traffic volumes (ADT). FEIS2-32(JA __ ). The

total vehicle delay in this case would be 4,377 minutes per day for the Ogden
(cont’d...)
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because, unlike LOS, those two factors take into account mobility within the
community or region.*® That analysisidentified 13 crossings for which the Board
considered mitigation.

In considering mitigation measures, the Board aso used the FHWA
Handbook’s 11 guidelines, which CN concedes (Br. 27) are recognized screening
tools for determining whether, under a safety analysis, a grade separation should be
considered.® Under the guidelines, if only one is met, a grade separation should be

considered. Herethe Board found Ogden Avenue and Lincoln Highway: (1) met

Avenue crossing, and 3,034 minutes per day for the Lincoln Highway crossing.
FEIS254(JA _ ).

% Queue length, the number of vehicles stopped at a crossing while atrain
passes, determines whether the queue blocks a mgjor thoroughfare. DEIS 3.3-26
(JA _ ), FEIS2-32(JA __ ).

% Approval 43n.95 (JA _ ); FEIS2-32 (JA __ ). Mohility factors are not
applicablein all cases. For example, in more rural locales where highway/highway
and highway/rail crossings are not closdly spaced, the length of the queue may not
be as important, because there would not be any other major thoroughfare for the
gueue to block.

% Approval 43-44 (JA __ ); FEIS254(JA _ ).

* FHWA Handbook, 151. The Handbook was developed by the Technical
Working Group (TWG) established by the U.S. Department of Transportation and
led by representatives from FHWA, Federal Railroad Administration (FRA),
Federal Transit Administration, and National Highway Traffic Safety
Administration, in collaboration with the Institute of Transportation Engineers.
FHWA Handbook i, 145.
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(or neared) two of the 11 factors (total vehicle delay and vehicle exposure);®

(2) were designated by IDOT as Strategic Regional Arterials (a measure of ther
significance to regional mobility); (3) had the highest projected 2015 ADT of all
crossings (Ogden Avenue' s was 45,828 and Lincoln Highway’ s was 39,656);

(4) aready had signalsin place; and (5) had no alternative grade-separated route
available.”” Moreover, the Ogden Avenue crossing was less than 1 mile north of
Montgomery Avenue, the only other crossing where the vehicle exposure level
would also exceed 1 million. Thus, this grade separation would help reduce safety
concerns at Montgomery Avenue.®® Also, the projected queue length at the
Lincoln Highway crossing would block Sauk Trail, amagjor thoroughfare.®

In short, al of the factors relied upon were reasonable and appropriate.

®DEIS4.2.24 (JA __ ); FEIS4.23.1 (JA __ ) (thetwo factorswere: (1)
vehicle exposure (the product of the number of trains per day multiplied by the
number of vehicles per day) exceeding one million, which Ogden Avenue
exceeded and Lincoln Highway neared at 999,905; and (2) vehicle delay exceeding
40 vehicle hours per day, which both met). While severa other crossings met one
of the factors, grade separations were not recommended for those crossings. See
FEIS4231(JA ).

o Approval 44-45 (JA _): seeFEIS4.2.3.1(JA _ ): DEIS4.3.1.3 (JA
D)

% FEIS4-5(JA ).

©FEIS2-41 (JA ).
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C. TheBoard’'s Cost Allocation Reasonably Correlated To Transaction-
Related | mpacts.

The Board has a longstanding, consistent policy of requiring applicantsto
mitigate transaction-related impacts, which the Board reasonably applied here,
based on the extent to which the transaction would cause the need for grade
separation.'® CN failsto support its argument (Br. 29) that these allocations
lacked rational explanation.

The Board reasonably declined to allocate costs according to what CN calls
“federal and state policy” (Br. 29-31)," which isinapplicable here. Asthe Board
explained,'®? the 5% limitation on the railroad’ s contribution to the cost of
crossing-safety improvements applies only to state-initiated projects financed with

Federal-Aid Highway Program (Program) funds.'® To the extent CN claims (Br.

1% Approval 45-48 (JA ).

101 23 U.S.C. 8130; 23 C.F.R. 8646.210(b); IDOT Manual 7-1; Prevention of
Rail-Highway Grade-Crossing Accidents Involving Railway Trains and Motor
Vehicles, 322 1.C.C. 1, 82-83 (1964) (noting the federal and state allocation of
costs for crossing improvements and stating merely that the consensus was the
public should bear a majority of the costs because it is the principal beneficiary of
such protection).

192 Approval 46 (JA ).

193 As part of the Program, Congress makes a limited amount of federal
funds available to the states to finance the cost of crossing-safety improvements.
When a grade-separation is financed with Program funds, the railroad’ s shareis
capped at 5%, on the theory that the primary beneficiary is the public, and contrary

state laws are preempted. See 23 U.S.C. §130; 23 C.F.R. §646.210(b); IDOT
(cont’d...)
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29) the Board' s alocation conflicts with Illinois state law or policy, it cites nothing
more than the IDOT Manual, which is the state’s prioritization tool for highway
projects and, not surprisingly, follows the Program policies since that is an
important source of funding.’® As CN admits (Br. 29), these crossings will not be
financed with Program funds.

Further, the Board recognized that the Program assumes that the railroad
receives little or no benefit from a separation.'® Here, however, CN is receiving
“the substantial benefit of the Board’s approval of this transaction, which will
change the character of the EJ& E line from aline serving local traffic. . . into a
line that will be integrated into CN’s North American rail network at the very heart
of the system.” 1%

For grade-separation projects outside the Program, courts have repeatedly
rejected railroad arguments that states must allocate the costs of grade separations
solely on the basis of who benefits from the grade separation. As the Supreme

Court explained in Atchison, Topeka & Santa Fe Railroad v. Public Utilities

Manual at 7-1 (5% cap on railroad’ s contribution to grade separations funded by
the Program).

1% 1DOT Manua 3-2(5); 7-1.01; 65-1.
1% Approval 46 (JA ).
106 Id
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Commission, 346 U.S. 346, 352-53 (1953) (upholding a 50% cost allocation of
grade-separation to arailroad): '’

It was not an arbitrary exercise of power by the Commission to refuse
to allocate costs on the basis of benefits alone. The railroad tracks are
In the streets not as a matter of right but by permission from the State
or its subdivisions. The presence of these tracks in the streets creates
the burden of constructing grade separations in the interest of public
safety and convenience. Having brought about the problem, the
railroads are in no position to complain because their share in the cost
of aleviating it is not based solely on the special benefits accruing to
them from the improvements.

Thus, CN’s argument (Br. 29-32) that it will not realize the primary benefit of the
grade separation misses the key issue: the extent to which the transaction creates
the need for the separation, not just how much CN benefits.'® The need for grade
separations here was created by CN’s proposal, which it cannot carry out without

Board approval .*®

97 Accord lowa, Chi. & E. RR. v. Wash. County, 384 F.3d 557, 562 (8th Cir.
2004) (state may require arailroad to pay the cost of grade separations made
necessary by increased highway traffic if the allocation is reasonable); Southern
Ry. v. City of Morristown, 448 F.2d 288, 290 (6th Cir. 1971) (state permitted to
allocate to railroad 100% of costs of crossing safety signals).

1% Approval 47 (JA __ ). Thisisnot analogous to a situation where a carrier
addstrainsto its own existing line, as CN suggests (Br. 31). Thislinewasaso
changing ownership, for which federal regulatory approval was needed, and the
projected operational changes would be significant. See Approval 9-10 (JA __ ).

1% CN’s contention (Br. 30) implies that, since the right-of-way is pre-
existing, it should not be allocated any costs higher than 5%. But the Supreme
Court has regjected that logic: “It iswell settled that railroad corporations may be

required, at their own expense, not only to abolish existing grade crossings but also
(cont’d...)
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To determine CN’s required share, the Board reasonably followed its policy
of requiring applicants to mitigate transaction-related impacts, but not pre-existing
conditions.™® The Board calculated the share of future increased vehicle delay and
exposure projected at each intersection attributable to the transaction, and assigned
to CN that share of the grade-separation cost: 67% at Ogden Avenue and 78.5% at
Lincoln Highway.™

Finally, CN argues (Br. 32) that the Board' s decision will discourage
efficient and beneficial transactions. But it was the Board' s judgment that the
environmental impacts that would result from the merger needed to be mitigated,
and the measures it chose are reasonable. Thereis no basis for the Court to

substitute its judgment for the Board's.

to build and maintain suitable bridges or viaducts to carry highways, newly laid
out, over their tracks or to carry ther tracks over such highways.” Erie RR. v. Bd.
of Pub.Util. Comm'rs, 254 U.S. 394, 409 (1921) (internal quotations omitted).

10 Approval 47 (JA ). See Dakota, Minn. & E. RR. — Construction —
Powder River Basin, 6 S.T.B. 8, 79-83 (2002) (same); CSX Corp. — Control and
Operating Leases/Agreements — Conrail, Inc., 3 S.T.B. 196, 587 (1998) (imposing
grade-separation mitigation). In Conrail, the Board stated that, “[b]ecause of the
significant impact of Acquisition-related actions on traffic delay . . . the CSX share
of the costs for design and construction of the grade separation should be
substantially more than the traditional railroad share for similar projects,” 3 S.T.B.
at 587, and instructed the parties to continue negotiations and, if unsuccessful,
submit to binding arbitration or mediation.

1 Approval 46-47 (JA ) (explaining that the Board did not follow either
cost-all ocation approach suggested in the FEIS, because neither properly correlated
costs to impacts).
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D. Communities Challengeto the 2015 Time Limit is Premature.

The Board did not require CN to remain obligated indefinitely for its share
of the grade-separation costs. Condition 14 provides that, if the remaining funds
are not committed and construction initiated by 2015, CN will be released from its
financia responsibility.

Communities complain (Br. 52-54) that the State may not be able to meet
the 2015 deadline. IDOT brought this concern to the Board in a petition to extend
that date, which the Board addressed in Decision 21, served October 23, 2009.
The Board observed that preliminary steps toward construction were already being
taken, and it found no basis to believe that construction could not beinitiated in
time.™2 In addition, it clarified that “if reasonable progress has been made, yet it
becomes clear that construction is not likely to beinitiated by 2015 due to
circumstances beyond IDOT’ s control, such as along appeal s process, the Board

[would] entertain requests to extend the time deadlines . . .” at that time.™

"2 Decison21 a 6 (JA ). Seealso Canadian Nat’l Ry. Co. — Control
EJ&E W. Co., FD-35087 at 7 (STB served Aug. 5, 2009) (Decision 19) (denying a
petition for reconsideration of the timeline filed by the lllinois Commerce
Commission, because (1) the required oversight and reporting would keep the
Board apprised of construction progress, and (2) the 2015 date was within the
Commission’s own recommended 5-10 year timeframe for grade-separation
projects).

3 Decision21 at 5-6 (JA ).
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Just as the Board properly denied IDOT’ s petition as premature, so too
should this Court reject Communities’ argument here. Communities cannot show
that they are aggrieved by a deadline that is more than five yearsinto the future;
they cannot yet know what the situation may be then, and the Board has aready
stated that it will entertain a reasonable petition to reopen based on changed
circumstances.™*

V. THE BOARD SATISFIED ITSNEPA RESPONSIBILITIESAND
IMPOSED REASONABLE MITIGATION.

Communities challenge the Board' s environmental review and decision not
to impose certain mitigation conditions they requested. Aswe will show,
Communities’ arguments are unpersuasive.

A. TheBoard’s Consideration of Alternatives Satisfied NEPA.

The Board was required in the EIS to evaluate in detail “reasonabl e’
alternatives and to “briefly discuss’ its decision to eliminate other possible
alternatives from detailed study.”™® The Board did so. It examined in detail three
alternatives for the federal action sought (Board action on CN’s application to
acquire EJ&E): (1) granting the application asfiled, (2) granting it with conditions,

and (3) the “no action” aternative (the status quo).

4 See 49 U.S.C. §722(c).
115 40 C.F.R. §1502.14(a).
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An alternative is not reasonable if it does not fulfill the federal action’s
objectives,**® or is not feasible.” Here, the Board identified four other possible
alternatives suggested by various parties — granting CN expanded trackage rights to
use another carrier’srail ling[s], implementing the Chicago Regional
Environmental and Transportation Efficiency program (CREATE) (a public-
private partnership to improve rail infrastructure in northern Illinois), assembling a
patchwork of existing lines around Chicago, or constructing a new rail line outside
the EJ& E arc — and explained that it was not studying any of them in detall
because they were not feasible and otherwise did not meet objectives of the federal
action. ™'

Communities do not challenge the Board' s conclusion that detailed analysis
of those four aternatives was not warranted. Instead, they argue that the Board
failed to study other aternatives because it improperly restricted the purpose and
need for the project to that of the applicants. However, the only other aternatives
Communities suggest (Br. 21) — approval of the application with traffic caps on

CN’slines or other operational limitations— were considered, in responseto

11 City of Alexandria v. Sater, 198 F.3d 862, 867 (D.C. Cir. 1999); Citizens
Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1991) (Busey).

17\ermont Yankee, 435 U.S. at 551.

118 See DEIS 2,5 (JA _ ); FEIS3.4.3.8103.4.3.11 (JA __); Approval 9-10,
37&n80(JA _ );Decison18a 6 (JA ).
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comments, as part of the discussion of the “approval with conditions’ alternative.
The Board declined to impose such operational conditions, because railroads must
“have the flexibility to operate using their most efficient routings so as to meet the
needs of their shippers.”*® The Board explained that it “does not traditionally
Impose operating restrictions,” such as traffic or rail yard operation limitations, on
railroads.™

Moreover, the statement of purpose and need was appropriate. Where a
project involves an application by a private party for alicense or approval (and not
an action proposed by the government), this Court has consistently held that the
agency may accept the applicant’s stated goals.'** It istrue that, where a private

party’ s application involves use of federal land or federal financing, the reviewing

agency may have separate interests that inform the statement of purpose and

19 FE|S3.4-85 (JA ). Seealso FEIS3.4-89 (JA ).

Y FEIS3.4-110 (JA ). Seealso FEIS3.3-33 (JA __ ) (“Itisnot the
Board’s practice to insert itself into the day-to-day operations of railroads’).

21 Nat'| Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1332 (D.C.
Cir. 2004); City of Grapevinev. DOT, 17 F.3d 1502, 1506 (D.C. Cir. 1994)
(agency's aternatives analysis should be based around applicant's goals, including
applicant's economic goals); Busey, 938 F.2d at 199. See also City of Shoreacres
v. Waterworth, 420 F.3d 440, 450-51 (5th Cir. 2005) (agency must only consider
alternatives relevant to goals of applicant and “is not to define what those goals
should be”); Roosevelt Campobello Int'l Park Comm'n v. EPA, 684 F.2d 1041,
1046-47 (1st Cir. 1982) (EPA’s choice of dternative sites for oil refinery and deep
water port was “focused by the primary objectives of the permit applicant”).
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need.’”” But the Board has no such separate interest in thisrail acquisition. Nor is
the Board a planning agency with a Congressional mandate to restructure rail
operations in and around Chicago. Thus, the Board properly accepted the
applicant’s purpose and need as the basis for identifying reasonable alternatives.
CEQ's 1983 guidance™ is not to the contrary, although Communities
suggest otherwise (Br. 19 n.53). CEQ concluded that there was no need to develop
a separate standard for determining the range of alternatives to be evaluated in
licensing and permitting situations because the existing “reasonabl e alternatives’
standard of 40 C.F.R. §1502.14 was flexible enough to cover all situations.
Notably, under that standard, “[t]here is no need to disregard the applicant’s
purposes and needs and the common sense realities of agiven situation in the

development of alternatives.”**

122 Except for Busey, which upheld the FAA's acceptance of the goals of an
airport authority for a proposed air cargo hub asits own, the cases cited by
Communities on “purpose and need” are inapposite, because they involved a
federal agency as either project proponent/funder or as landowner. Nat’'| Parks
Conservation Ass' nv. BLM, — F.3d —, 2010 WL 1980717 at *2 (9th Cir. May 19,
2010) (land exchange); Davis v. Mineta, 302 F.3d 1104 (10th Cir. 2002) (FHWA
funding of highway/bridge construction project); Citizens Comm. to Save Our
Canyonsv. U.S Forest Serv., 297 F.3d 1012 (10th Cir. 2002) (development on
federal land); Alexandria, 198 F.3d at 864 (FHWA construction of Wilson Bridge);
Colorado Envt’| Coal. v. Dombeck, 185 F.3d 1162, 1175 (10th Cir. 1999) (same).

123 Guidance Regarding NEPA Regulations, 48 Fed. Reg. 34,263 (July 28,
1983).

24 1d. at 34,267.
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In sum, the STB thoroughly studied a reasonable range of alternatives and
explained why others were not reasonable. Communities have not demonstrated

that any additional alternatives merited review.'?

B. The Board Properly Considered the Potential Har ms and Benefitsin
theEIS.

Communitiesincorrectly assert (Br. 28-32) that the Board' s approval of the
transaction was predicated on the allegedly faulty assumption that the known
harms to areas aong the EJ& E line would be offset in an equivaent way by
benefits to areas aong the existing CN linesin Chicago. Neither the EIS nor the
Board’ s decision stated that the environmental benefits would directly offset or be
“equivalent” to the environmental harms. Nor was there any need for such a
finding. NEPA only requires agencies to take a“hard look” at the environmental

consequences of a proposed action, including preparing a detailed statement of any

122 VVermont Yankee, 435 U.S. at 549-555; City of Bridgeton v. Sater, 212
F.3d 448, 458-459 (8th Cir. 2000); Morongo Band of Mission Indiansv. FAA, 161
F.3d 569, 576-577 (9th Cir. 1998). Communities’ reliance (Br. 22 n.64) on Davis,
302 F.3d at 1121-22, for the proposition that the Board must study alternatives
“that may meet the purpose and need if considered cumulatively” is misplaced. A
highway project with multiple components and several readily separable objectives
was at issuein Davis. Id. at 1118-19. Here, in contrast, the objectives of the
transaction were interrel ated aspects of the functioning of an integrated rail
network. In addition, the Court’ s alternatives discussion was based in part upon
the requirement in section 4(f) of the Department of Transportation Act (49 U.S.C.
8303(c)) that a“project include] ] al possible planning to minimize harm” to
publicly owned lands. Davis, 302 F.3d at 1121-22. Section 4(f) does not apply to
the Board, which is an independent agency.
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adverse effects that cannot be avoided.™ An agency need not study benefitsin an
equivalent way or deny requested action if potential adverse impacts will not be

fully offset by environmental benefits.*’

Analyzing the existing CN lines with
reduced rail traffic with the same level of detail as the EJ& E line with increased
rail traffic would have needlessly complicated and prolonged the EIS process.

The EIS satisfied NEPA by extensively discussing the environmental harms
of the transaction. Chapter 3 of the DEIS detailed the affected environment, and
Chapters 4 and 5 set forth the environmental consequences and indirect and
cumulative impacts. After extensive supplementa analysis and review of
comments, the FEI'S recommended over 200 mitigation measures to address, to the
extent feasible, potential harms, which the Board adopted and supplemented in
Approval .

The EI'S also addressed environmental benefits.!?® The benefits to

communities on CN’s existing linesin Chicago were logically based upon the

126 Robertson, 490 U.S. at 350-51; 42 U.S.C. §4332(2)(C).

127 Robertson, 490 U.S. at 351 (agency may decide that other factors
outweigh harms, even if significant).

2 Spe FEIS Chap. 4 (JA __); Approval App. A (JA _).

2 See DEIS4.2-1t04.2-2,4.25.7,4.7.6, 4.10-1, 4.11-2 to 4.11-4, Tables
4.2-20, 4.3-6, 4.3-7 (JA ); FEISES-20 (JA ).
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anticipated reduction in rail traffic on those lines.™*® The Board specifically
recognized that these benefits would not necessarily be permanent.**

The Board a so recognized that, even with the mitigation it was imposing,
“the transaction may have adverse environmental effects that cannot be fully
mitigated.”*** Nonetheless, the Board was satisfied that these adverse effects
would be “outweighed by the many transportation and environmental impact
benefits that approval of this transaction would bring about.”*** As the Board
explained, because Chicago is the nation’s largest rail hub and one-third of the
nation’s freight rail traffic goes to, from, or through it, reducing that congestion
will have “wide-ranging beneficial impacts on the movement of freight throughout
the country.”*** No specific quantification was required. Communities have not

shown that the Board' s analysis of environmental impacts failed to satisfy NEPA.

C. The Board Adequately Evaluated Direct, I ndirect, and Cumulative
Effects.

Communities next assert (Br. 32-33) that the Board ignored the fact that the

transaction would “increase overall freight capacity throughout northern Illinois’

1% See DEIS 2.2.1, 4.1-39, App. B (finding CN’s operating plan was
reasonable) (JA ).

1L FEISES-20 (JA __); Approval 35,42 (JA ).
32 Approval 53 (JA __ ).

1 Approval 37 (emphasis added) (JA _ ).

134 Id
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and failed to fully analyze the direct and indirect effects of increased freight traffic.
Communities do not specify in their brief whether they are complaining about the
geographic scope, time frame, or some other aspect of the Board’ s methodol ogy
for projecting transaction-related train traffic increases. Nor did any party present
a specific chalenge involving train traffic projections for the “northern 1llinois’
region in their comments on the DEIS. Communities have thus not properly
presented this issue for review. *

In any event, a transportation agency’s capacity and demand forecasting are
entitled to a high degree of deference.**® The Board reasonably determined that all
transaction-related train traffic changes would occur in the Chicago metropolitan
area (northeast Illinois and northwest Indiana).*” The Board also reasonably
decided to study effects on the Chicago metropolitan area through 2015, explaining

that attempting to assess impacts beyond 2015 would be speculative."* The Board

13> See Nevada, 457 F.3d at 88 (failure to raise issue in NEPA comments
resultsin waiver). The Board did receive comments requesting that it study
cumulative impacts regionally, FEIS 3.4-369 (JA __ ), and study the effects of
increased freight traffic in Wisconsin, Final Scopeat 14 (JA ), but explained
that these impacts would not be reasonably foreseeable.

1% &, John's United Church of Christ v. FAA, 550 F.3d 1168, 1172 (D.C.
Cir. 2008); City of Olmsted Fallsv. FAA, 292 F.3d 261, 272 (D.C. Cir. 2002).

Y"DEIS14,3.1-1,522(JA _ );FEIS3.4-363t03.4-365(JA __ ). As
part of its analysis, the EIS discussed the regiona rail systems. See DEIS2.1.1,
311(JA_ );FEIS3441(JA _ ).

1% See FEIS 3.4-364 (JA ), DEIS2.2.1.2,2.2.1.5 (JA ).
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found that CN’ s traffic projections were “consistent with SEA’s own extensive
analysis,” and required CN to notify it, in the quarterly reports, of any substantia
departure from the traffic levels on which Approval was based, so that it could take
appropriate action if warranted.™*

The Board conducted a thorough analysis of the direct effects of the
proposed action, analyzed whether they would lead to indirect effects, and
discussed the indirect effects of project-related freight traffic growth in the
Chicago metropolitan area.**® NEPA requires nothing more.

Communities also argue briefly (Br. 33-34) that the Board' s analysis of
cumulative impacts (impacts that are “added to other past, present, and reasonably
foreseeable future actions’)*** was inadequate. This argument must be rejected
because Communities fail to specify any potential cumulative impacts that were
overlooked.'” Moreover, the identification of cumulative impacts is committed

“to the special competency” of the agency preparing an EIS.'*

% Approval 42, 84 (JA _ ); see DEIS2.2.1.2, App. B (JA ) (evauating
traffic levels).

“FEIS3.4.15.1,34.152(JA _ ); DEIS5.2,53(JA _ ).

140 C.F.R. 81508.7. The EIS addressed cumulative impacts, identifying
and studying 9 projects. See DEIS5.2,5.4-5.6 (JA _ ); FEIS2.3.1.4,2.13,
3.3.1.8(JA __ ). TheFEIS explained that, with mitigation, some natural resources
could “result in positive cumulative effects. . . .” FEIS3.3-54 (JA _ ).

142 See TOMAC v. Norton, 433 F.3d 852, 864 (D.C. Cir. 2006); City of Los
Angelesv. NHTSA, 912 F.2d 478, 488 (D.C. Cir. 1990), overruled on other
(cont’d...)
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Communities do reference the Environmental Protection Agency (EPA)
comment that the cumulative impacts analysis was inadequate. However, EPA’s
only specific concern was with possible cumul ative impacts on awetland in
Wayne, lllinois (DuPage County) from the Pratt’s Wayne Woods Mining and
Reclamation Project and a second wetland in Gary, Indiana from the Gary/Chicago
International Airport Runway Extension.** The Board carefully examined both of
these projects and found no cumulative impacts on the wetlands from either.**

D. The Board Adequately Discussed Potential Mitigation Measures and
Its Choices Were Reasonable.

Communities next argue (Br. 34-50) that the Board inadequately explored
measures to avoid, minimize, or compensate for environmental harms. They
suggest (Br. 35-36) that two of the three Board members found the mitigation
Inadequate. In fact, however, the Board unanimously approved the transaction as
conditioned, and the separate expressions were comments, not partial dissents.

Approval 55-57.

grounds, Florida Audubon Soc’y v. Bentsen, 94 F.3d 658, 669 (D.C. Cir. 1996);
North Sope Borough v. Andrus, 642 F.2d 589, 601 (D.C. Cir. 1980).

3 Kleppe, 427 U.S. at 413.
144 See E1-16281 a5 (JA _ ): EI-16282a 1-2 (JA ).

> See DEIS5.5.4,5.5.5 (JA _ ) (finding no cumul ative impacts from Pratt
Wayne's Woods or Gary Airport projects); FEIS 3.3.3.15 (JA ) (responding to
EPA’s cumulative impacts concerns); Decision 19 at 9-11 (JA ) (finding EPA’s
post-decision letter did not show that the wetlands analysis was inadequate).
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Communities argue generaly (Br. 36-37) that the Board relied too much on
voluntary mitigation. But voluntary mitigation often can be more effective, and
sometimes more far-reaching, than mitigation the Board could impose unilaterally.
Therefore, the Board encourages voluntary agreements, and its practice isto
require compliance with them in lieu of local or site-specific mitigation that it
would otherwise impose.**® CN'’s voluntary mitigation was extensive, and the
Board enhanced and supplemented it, where necessary, with 74 other measures.**’

Communities aso discount as “redundant” or “toothless’ (Br. 37-39)
mitigation measures that require compliance with other laws, regulations, or best
management practices. But the Board routinely and properly imposes such
measures as conditions so that it can enforce them along with other entities.
Moreover, such conditions are only asmall portion of the extensive mitigation
imposed here.

Communities’ complaints about specific mitigation measures are similarly
unpersuasive. Asexplained below, for each specific harm Communities complain
about, the Board evaluated mitigation options, where appropriate, in the EIS, and

reasonably chose different options than what Communities preferred. NEPA does

8 To date, CN has reached agreements with 22 of 33 affected communities.

17 See Approval 38-39 & n.83 (JA _ ); see eg., FEIS4.1.2,4.2.2.6,
4227,423.2,426,429t04.2.12 (JA ).
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not mandate particular outcomes.*® Indeed, the Board was not required to mitigate
adverse effects, even if significant, so long as it adequately studied potential steps
to minimize them and rationally explained its decision.**

Barrington Grade Crossings (Br. 40-42). Condition 18 requires CN to install

aclosed-circuit television system covering four grade crossings for the benefit of
two emergency service providersin Barrington. While Communities seek to
portray this measure as ineffective, the Board reasonably concluded that the system
will alow dispatchers to specify pre-planned alternative routes around blocked
crossings or to dispatch services from an alternate facility.™

Communities argue that the Board instead should have required a grade
separation in Barrington. The Board considered that, but the record did not support

a separation there, asthe total delay time would increase by only 4%-5% during

peak periods.™™ Communities suggest that existing conditions in Barrington

8 Busey, 938 F.2d at 194.
1 See Robertson, 490 U.S. at 351-353.
0 Approval 49 (JA _ ); FEIS4.232(JA ).

1 Approval 45 & n.101 (JA _ ); DEIS4.3-3t04.3-11, 6-17 to 6-21 (JA
); FEIS 2-39, 2.5.9, 4-7 t0 4-14, App. A.5 (JA ) (Barrington’s additional
anaysis, including traffic-flow model).
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warrant a grade separation. But thereis no basisto hold CN responsible for the
inadequacy of the pre-existing roadway system.™

Increased Wildlife Collisions (Br. 42-44). Communities assert that the

Board did not do enough to mitigate harm to wildlife from train collisons. But
after evaluating the potential effects on areawildlife, the Board found that animal
populations would not be adversely affected.”® Therefore, it properly declined to
Impose specific wildlife mitigation, although it did require CN to designate alocal
resource agency liaison and document the liaison’s progress.™*

Increased Threat of Hazmat Spills (Br. 44-50). Contrary to the

Communities’ characterizations, the Board was hardly “blithe’ or “cavalier” inits
analysis of increased hazardous materials transportation over the EJ& E line; nor
didit “ignore” or “shrug off” mitigation proposals. The EIS extensively evaluated
hazardous material transportation, including the number of carloads, the
probability of release, the frequency of release, and the overall potential risk, as

well as existing regulations governing the transportation of hazardous materials™>

152 See Approval 44-45, n.98 (JA ) (noting communities could negotiate
with CN for appropriate roadway modifications).

153 See DEIS4.11.3, App. M (JA __ ): FEIS3.3.1.3, App. A.9 at 12-36 (JA
_)
> See Approval 51-52, 79 (JA ).

%> Under the Hazardous Materials Transportation Act, 49 U.S.C. 85101 et

seq., the Department of Transportation (DOT) has promul gated extensive
(cont’d...)
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and FRA safety statistics and historical data™® The analysis showed alow
likelihood of a release resulting from this transaction at any particular location.™’
Y et, the Board imposed hazardous materials mitigation.™®

Communities argue that additional measures should have been imposed,
including containment systems and re-routing of hazardous materia shipments.
They rely on comments of EPA and the Department of the Interior (DOI) that the
Board should consider containment systems near sensitive water bodies. This
Court has explained, however, that “alead agency does not have to follow [another

federal agency’s|] comments slavishly—it just has to take them serioudly.” Busey,

regul ations governing transportation of hazardous materials, including tank car
specifications. See Union Pac. RR—Petition for Declaratory Order, FD-35219 at
5-6, n.22 (STB served June 11, 2009) (noting extensive regulations of DOT and
Transportation Security Administration governing transport of hazardous
materials); see also CSX Transp., Inc. v. Williams, 406 F.3d 667, 674 (D.C. Cir.
2005) (federal regulation of hazardous materials transportation generally preempts
state or local law).

%% See DEIS 3.2.3.3, 3.2.3.4, 4.2.5, App. C (detailing the method,
assumptions, equations, and information used), 4.11.3.1 (eva uating the exposure
of plant communities, wildlife, and natural areas to hazardous materia spills),
4.12.3.1 (evaluating the risk of hazardous material spills on groundwater and
surface water supplies) (JA __ ); FEIS2.7 (JA ) (conducting extensive
additional analysis, including on water resources, based on DEIS comments).

" DEIS4.2-36t04.2-38 (JA __ ); FEIS2.7.4 (JA ).
58 Approval 61-62, 75 (JA ).
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938 F.2d at 201 (citation omitted).™ The Board carefully considered the EPA and
DOI suggestions here.!® The Board explained that attempting to perform an
anaysis of apotentia spill would be too speculative (without knowing the specific
hazardous material, specific location, and specific weather conditions of arelease)
and that it saw no need to recommend particular containment systems under these
circumstances.'®*

A community commenter proposed rerouting hazardous materials from the
EJ&E line. The Board, however, pointed to regulations of the Pipeline and
Hazardous Materias Safety Administration, which require railroads to undertake a
route analysis and select “the practicable route posing the least overall safety and
security risk.” 49 C.F.R. 8172.820(¢e)."** Further, the Board explained that the

transaction’s rerouting of trains to the EJ& E lines would reduce the number of

59 Accord Custer County Action Ass' n v. Garvey, 256 F.3d 1024, 1038 (10th
Cir. 2001); Akiak Native Cmty. v. U.S. Postal Service, 213 F.3d 1140, 1146-47 (Sth
Cir. 2000); Roanoke River Basin Ass'n v. Hudson, 940 F.2d 58, 64 (4th Cir. 1991).

W FEIS3.3.1,3.33(JA _ ). TheBoard aso responded to EPA’s post-
approval letter commentsin Decision 19, explaining that no need for further
mitigation was shown. Decison19at 9-10 (JA __ ).

181 FE|S 2.7.2, 3.3-16 t0 3.3-17, 3.3-4310 3.3-44 (JA __): Approval 50 (JA
_)
192 Approval 50 n.104 (JA ).
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individuals exposed to potential risk, given the higher population densities on the
CN lines through Chicago.'®

The Board reasonably concluded that existing hazardous materials
regulations — along with existing spill prevention and emergency response
programs, and the voluntary and other hazardous material mitigation imposed —
would adequately address commenters’ concerns.'®

E. TheBoard’s Third-Party Contracting Process Was Appropriate.

Given the expertise needed to conduct thorough environmental analyses, it
would be impractical and prohibitively expensive for the Board to employ the
various experts needed for its environmental reviews.'® Third-party contracting,
which is specifically permitted by CEQ and Board regulations,'® is a voluntary
arrangement in which the applicant pays for a contractor to assist the Board in
preparing environmental analyses, but the contractor works under SEA’s exclusive

direction, supervision, and control. This process has been applied and worked well

168 FE|S 2-67, 3.4-141 (JA ).

164 Approval 50, 61-62, 75 (JA ___); Decison19at 9 (JA _ ); FEIS2.7,
3.3-16103.3-19,3332(JA ).

1% Policy Statement on Use of Third-Party Contracting in Preparation of
Environmental Documentation, 5 S.T.B. 467, 475 (2001) (Policy Statement).

186 40 C.F.R. §1506.5(C): 49 C.F.R. §§1105.10(d), 1105.4()).
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in more than 70 agency proceedings.'®’

Contrary to Communities’ suggestion (Br.
23-26), the Board properly selected and adequately supervised the third-party
contractor in this case, HDR Inc.
1. The Selection Process

CEQ regulations require that: (1) the third-party contractor must be selected
by the agency; (2) the contractor must execute a disclosure statement prepared by
the agency “ specifying that [the contractor has] no financial or other interest in the
outcome of the project;” and (3) the agency must provide guidance, participate in
the EIS preparation, evaluate the EIS prior to approval, and take responsibility for
its scope and contents.®® The Board adhered to these requirements here,

SEA maintains alist of pre-approved contractors.’® CN met with SEA

before filing its Application, discussed possible contractors, and then in writing

requested SEA’s approval of HDR as the contractor.’™® Upon review, SEA gaveits

187 See Policy Statement at 469 (noting over 50 agency proceedings as of
2001).

1% 40 C.F.R. §1506.5(c).

% Thelist of contractorsis at http://www.sth.dot.gov/SEA ContactL ist.nsf/
ByCompanyName?OpenPage. To develop thelist, SEA vets contractors, who
must submit qualification statements regarding their expertise and staff resumes.

10 E|1-3215 (JA ). Thiscaseisnothing like Busey, relied on by
Communities (Br. 23-24), where the applicant selected the third-party contractor
and the contractor never executed the disclosure form. 938 F.2d at 202.
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written approval, conditioned on HDR signing the proper financia disclosure
statement,*”* which HDR promptly did.*"

SEA then prepared a Memorandum of Understanding (MOU) that SEA, CN,
and HDR all signed, setting forth each party’s responsibilities.'”® The MOU stated,
among other things, that “the Board, through [SEA] has selected and [CN] has
agreed to engage, at [CN'’s] expense, [HDR] as the Independent Third Party
Contractor.” ™ The MOU reiterated the conflict-of-interest restrictions on HDR
and its subcontractors.’™ In short, SEA’s process properly alowed the applicant to
have some input into the selection, by allowing CN to identify a possible
contractor from SEA’ s preapproved list, but SEA retained ultimate responsibility

for the final selection. This process is consistent with CEQ policy.*™

71 EQ-701 (JA ).
172 £1.3218 (JA ).
172 EQ-757 (JA ).

" 1d. a1 (JA __ ). Seealso FEIS3.4-69 (JA ) (stating that SEA’s
“preparation of the DEIS was supported by [HDR], athird-party contractor
selected by SEA™).

1> See EO-757 at 3-4 (JA ) (“[n]o employee of [HDR] . . . shall engage
in (a) other work for [CN], or (b) any work, relating to the Application, for any
other party...").

176 See Forty Questions, 46 Fed. Reg. 18,026, 18,031 (Mar. 23, 1981),
Question 16 (“the applicant may undertake the necessary paperwork for the
solicitation of afield of candidates under the agency’ s direction, so long as the

agency complies with Section 1506.5(c)”). EPA follows similar procedures,
(cont’d...)
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2. Supervision

Because the contractor was properly selected, the Court need not reach the
question of proper oversight.'”” In any event, Communities fail to cast doubt on
SEA’s careful, continuous oversight of HDR.

The MOU explicitly states each party’s role and responsibilities.!” CN’s
primary responsibility here was to pay the contractor’s costs — which it has done.*
SEA’srole wasto direct, review, and approve preparation of the environmental
documentation; monitor HDR'’ s progress; take responsibility for determining the
environmentally preferable aternative and mitigation measures; prepare
recommendations; and in al other respects direct, evaluate, oversee, and approve
the environmental review.’® SEA also had authority to terminate the contractor

for cause.®!

selecting a contractor “in consultation with the applicant. . ..” 40 C.F.R.
86.303(a).

7 See AWARE v. Colo. Dep't of Transp., 153 F.3d 1122, 1129 (10th Cir.
1998) (whether there was sufficient agency oversight reached only where there was
“an alleged conflict of interest that [was] known to the agency”).

178 EQ-757 at 5-13 (JA ).
17919, at 9-10 (JA ).

0]d. at 2, 11-13 (JA ).
Bl1d. at 15-16 (JA ).
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HDR'’ s role was to provide appropriate expertise; analyze environmental
impacts; draft environmental documentation; and attend meetings with SEA.*%
HDR was required to submit its work directly to SEA for review; follow SEA’s
instructions; and provide SEA access to review all procedures and data.'® HDR
was expressly prohibited from disclosing the results of its work to anyone,
including CN, without SEA’ s express authorization; nor was HDR, under any
circumstances, to allow CN to modify or edit HDR’s work before submission to
SEA.184

The record reflects SEA’s monitoring, direction, control, and oversight of
HDR. The FEIS stated that, “[f]or this project . . . contractor’ s scope of work,
approach, and activities are administered under SEA’s supervision, direction, and
control. Personnel from HDR [] work as an extension of SEA’s staff. .. .”*** The
FEIS aso stated that “[a]ll information provided by [CN] was reviewed and

verified by SEA before being used inthe [DEIS]. . .. HDR functioned as an

21d. a59 (A _ ).

83 1d. at 6-8 (JA __ ). Subcontractors also had to work under SEA’s
direction, control, and supervision. Id.at5(JA _ ).

B a7 (JA ).

B FEIS1-10 (JA ). Seealso FEIS5-1 (JA ) (“SEA supervises the
third-party contractors’ scope of work, approach, and activities. . . [and] SEA’s
oversight of the third-party contractors work is exclusive and extensive”).

73



Case: 09-1002  Document: 1251214  Filed: 06/22/2010  Page: 91

extension of SEA staff and worked under SEA’s direction to collect and verify
environmental information from CN.”**°

When requesting information from CN, SEA’ sl etters asked that both SEA
and HDR be sent the information.”®” And HDR and SEA jointly attended open
houses and public meetings on the transaction.’®® Also, in numerous letters to
other entities and government officials, SEA referred to an HDR employee as “the
Board’s representative.” *® In other letters requesting meetings with agencies, SEA
noted that an individua from HDR would contact the agency on SEA’s behalf.*®

Communities present no evidence to show that the process set out in the
MOU, the FEIS, and the correspondence was not followed. Accordingly, they fail
to support their request for aremand. See Busey, 958 F.2d at 202 (remand is
necessary only where there is evidence that the “objectivity and integrity of the

[NEPA] process’ has been compromised).

186 FEIS3.4-60 (JA ).

187 EO-847 (JA _); EO-860 (JA _ ); EO-861 (JA _ ); EO-926 (JA
).

188 DEIS9-20 (JA _); FEIS5-9(JA ).

189 Spe e.g., EO-852 through EO-856 (JA __); EO-862 through EO-886
(JA _); EO-888 through EO-895 (JA ).

10 £FO-887 (JA __ ); EO-903 (JA __ ); EO-904 (JA ).
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CONCLUSION

The Court should find that CN’s statutory interpretation argument is waived.

In al other respects, the Board’ s decision should be affirmed.
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5 US.C. § 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court
shall decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shall- _

(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions
found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law; _

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an agency
hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or
those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.
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Westlaw,
23U.S.C.A. §130 . Page 1

P
Effective: October 16, 2008

United States Code Annotated Currentness
Title 23. Highways (Refs & Annos) .
%@ Chapter 1. Federal-Aid Highways (Refs & Annos)
= § 130. Railway-highway crossings

(a) Subject to section 120 and subsection (b) of this section, the entire cost of construction of projects for the
elimination of hazards of railway-highway crossings, including the separation or protection of grades at cross-
ings, the reconstruction of existing railroad grade crossing structures, and the relocation of highways to elimin-
ate grade crossings, may be paid from sums apportioned in accordance with section 104 of this title. In any case
when the elimination of the hazards of a railway-highway crossing can be effected by the relocation of a portion
of a railway at a cost estimated by the Secretary to be less than the cost of such elimination by one of the meth-
ods mentioned 1n the first sentence of this section, then the entire cost of such relocation project, subject to sec-
tion 120 and subsection (b) of this section, may be paid from sums apportioned in accordance with section 104
of this title.

-

(b) The Secretary may classify the various types of projects involved in the elimination of hazards of railway-
highway crossings, and may set for each such classification a percentage of the costs of construction which shall
be deemed to represent the net benefit to the railroad or railroads for the purpose of determining the railroad's
share of the cost of construction. The percentage so determined shall in no case exceed 10 per centum. The Sec-
retary shall determine the appropriate classification of each project.

(c¢) Any railroad involved in a project for the elimination of hazards of railway-highway crossings paid for in
whole or in part from sums made available for expenditure under this title, or prior Acts, shall be liable to the
United States for the net benefit to the railroad determined under the classification of such project made pursu-
ant to subsection (b) of this section. Such liability to the United States may be discharged by direct payment to
the State transportation department of the State in which the project is located, in which case such payment shall
be credited to the cost of the project. Such payment may consist in whole or in part of materials and labor fur-
nished by the railroad in connection with the construction of such project. If any such railroad fails to discharge
such liability within a six-month period after completion of the project, it shall be liable to the United States for
its share of the cost, and the Secretary shall request the Attorney General to institute proceedings against such
railroad for the recovery of the amount for which it is liable under this subsection. The Attorney General is au-
thorized to bring such proceedings on behalf of the United States, in the appropriate district court of the United
States, and the United States shall be entitled in such proceedings to recover such sums as it is considered and
adjudged by the court that such railroad is liable for in the premises. Any amounts recovered by the United

States under this subsection shall be credited to miscellaneous receipts.
!

(d) Survey and schedule of projects.--Each State shall conduct and systematically maintain a survey of all

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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23US.C.A.§130 ) Page 2

highways to identify those railroad crossings which may require separation, relocation, or protective devices,
and establish and implement a schedule of projects for this purpose. At a minimum, such a schedule shall
provide signs for all railway-highway crossings. .

(e) Funds for protective devices.--

(1) In general.--Before making an apportionment under section 104(b)(5) for a fiscal year, the Secretary shall
set aside, from amounts made available to carry out the highway safety improvement program under section
148 for such fiscal year, at least $220,000,000 for the elimination of hazards and the installation of protective
devices at railway-highway crossings. At least 1/2 of the funds authorized for and expended under this sec-
tion shall be available for the installation of protective devices at railway-highway crossings. Sums authorized
to be appropriated to carry out this section shall be available for obligation in the same manner as funds appor-
tioned under section 104(b)(1) of this title.

(2) Special rule.--If a State demonstrates to the satisfaction of the Secretary that the State has met all its needs
for installation of protective devices at railway-highway crossings, the State may use funds made available by
this section for other highway safety improvement program purposes.

(f) Apportionment.--

(1) Formula.--Fifty percent of the funds set aside to carry out this section pursuant to subsection (e)(1) shall
be apportioned to the States in accordance with the formula set forth in section 104(b)(3)(A), and 50 percent
of such funds shall be apportioned to the States in the ratio that total public railway-highway crossings in each
State bears to the total of such crossings in all States.

(2) Minimum apportionment.--Notwithstanding paragraph (1), each State shall receive a minimum of one-
half of 1 percent of the funds apportioned under paragraph (1).

(3) Federal share.-The Federal share payable on account of any project financed with funds set aside to carry
out this section shall be 90 percent of the cost thereof.

(g) Annual report.--Each State shall report to the Secretary not later than December 30 of each year on the pro-
gress being made to implement the railway-highway crossings program authorized by this section and the effect-
iveness of such improvements. Each State report shall contain an assessment of the costs of the various treat-
ments employed and subsequent accident experience at improved locations. The Secretary shall submit a report
to the Committee on Environment and Public Works and the Committee on Commerce, Science, and Transporta-
tion, of the Senate and the Committee on Transportation and Infrastructure of the House of Representatives, not
Jater than April 1, 2006, and every 2 years thereafter,, [FN1] on the progress being made by the State in imple-
menting projects to improve railway-highway crossings. The report shall include, but not be limited to, the num-
ber of projects undertaken, their distribution by cost range, road system, nature of treatment, and subsequent ac-
cident experience at improved locations. In addition, the Secretary's report shall analyze and evaluate each State
program, identify any State found not to be in compliance with the schedule of improvements required by sub-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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23US.C.A. §130 Page 3

section (d) and include recommendations for future implementation o-f the railroad highway [FN2] crossings
program. {

(h) Use of funds for matching.--Funds authorized to be appropriated to carry out this section may be used to
provide a local government with funds to be used on a matching basis when State funds are available which may
only be spent when the local government produces matching funds for the improvement of railway-highway
crossings.

(i) Incentive payments for at-grade crossing closures.--
(1) In general.--Notwithstanding any other provision of this section and subject to paragraphs (2) and (3), a
State may, from sums available to the State under this section, make incentive payments to local governments

in the State upon the permanent closure by such governments of public at-grade railway-highway crossings
under the jurisdiction of such governments.

(2) Incentive payments by railroads.--A State may not make an incentive payment under paragraph (1) to a
local government with respect to the closure of a crossing unless the railroad owning the tracks on which the
crossing is located makes an incentive payment to the government with respect to the closure.

(3) Amount of State payment.~-The amount of the incentive payment payable to a local government by a
State under paragraph (1) with respect to a crossing may not exceed the lesser of--

(A) the amount of the incentive payment paid to the government with respect to the crossing by the railroad
concerned under paragraph (2); or '

(B) $7.500.

(4) Use of State payments.--A local government receiving an incentive payment from a State under paragraph
(1) shall use the amount of the incentive payment for transportation safety improvements.

(j) Bicycle safety.--In carrying out projects under this section, a State shall take into account bicycle safety.

(k) Expenditure of funds.--Not more than 2 percent of funds apportioned to a State to carry out this section
may be used by the State for compilation and analysis of data in support of activities carried out under subsec-

tion (g).
(1) National crossing inventory.--

(1) Initial reporting of crossing information.--Not later than 1 year after the date of enactment of the Rail
Safety Improvement Act of 2008 or within 6 months of a new crossing becoming operational, whichever oc-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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curs later, each State shall report to the Secretary of Transportation current information, including information
about warning devices and signage, as specified by the Secretary, concerning each previously unreported pub-
lic crossing located within its borders.

(2) Periodic updating of crossing information.--On a periodic basis beginning not later than 2 years after the
date of enactment of the Rail Safety Improvement Act of 2008 and on or before September 30 of every year
thereafter, or as otherwise specified by the Secretary, each State shall report to the Secretary current informa-
tion, including information about waming devices and signage, as specified by the Secretary, concerning each
public crossing located within its borders.

(3) Rulemaking authority.--The Secretary shall prescribe the regulations necessary to implement this subsec-
tion. The Secretary may enforce each provision of the Department of Transportation's statement of the nation-
al highway-rail crossing inventory policy, procedures, and instructions for States and railroads that is in effect
on the date of enactment of the Rail Safety Improvement Act of 2008, until such provision is superseded by a
regulation issued under this subsection.

(4) Definitions.--In this subsection--

(A) “public crossing” means a location within a State, other than a location where one or more railroad
tracks cross one or more railroad tracks either at grade or grade-separated, where--

(i) a public highway, road, or street, including associated sidewalks and pathways, crosses one or more
railroad tracks either at grade or grade-separated; or

(if) a publicly owned pathway explicitly authorized by a public authority or a railroad carrier and dedic-
ated for the use of non-vehicular traffic, including pedestrians, bicyclists, and others, that is not associated
with a public highway, road, or street, or a private roadway, crosses one or more railroad tracks either at
grade or grade-separated; and

(B) “State” means a State of the United States, the District of Columbia, or Puerto Rico.

CREDIT(S)

(Pub.L. 85-767, Aug. 27, 1958, 72 Stat. 903; Pub.L. 100-17, Title I, § 121(a), Apr. 2, 1987, 101 Stat. 159;
Pub.L. 104-59, Title III, § 325(a), Nov. 28, 1995, 109 Stat. 591; Pub.L. 104-205, Title III, § 353(b), Sept. 30,
1996, 110 Stat. 2980; Pub.L. 105-178. Title I, §§ 1111(d), 1202(d), 1212¢a)(2)(A)(i), June 9, 1998, 112 Stat.
146, 170, 193; Pub.L. 109-59, Title I, § 1401(c), formerly § 1401(d), Aug. 10, 2005, 119 Stat. 1226; Pub.L.
110-244, Title I, § 101(1), (s)(1), June 6, 2008, 122 Stat. 1575, 1577; Pub.L. 110-432, Div. A, Title II, § 204(c),
Oct. 16, 2008, 122 Stat. 4871.)

[FN1] So in original.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Case: 09-1002 Document: 1251214  Filed: 06/22/2010  Page: 1017°28¢ 6 06

23U.S.C.A. §130 Page 5

[FN2]} So in original. Probably should be “railroad-highway”.

2008 Acts. Amendments by Pub.L. 110-244, effective June 6, 2008, except that amendments made by Pub.L.
110-244 (other than amendments by Pub.L. 110-244, §§ 101(g), 101(m)(1)(H), 103, 105, 109, and 201(0) to 23
US.CA. § 144, 23 U.S.C.A. § 101 note, and 49 U.S.C.A. § 5338 note), to the Safe, Accountable, Flexible, Effi-
cient Transportation Equity Act: A Legacy for Users, Pub.L. 109-59, 119 Stat. 1144, effective as of Aug. 10,
2005, and treated as being included in that Act as of Aug. 10, 2005, and each provision of Pub.L. 109-59, as in
effect on the day before the date of enactment of Pub.L. 110-244, which was approved June 6, 2008, that is
amended by Pub.L. 110-244, (other than amendments by Pub.L. 110-244, §§ 101(g), 101(m)(1)(H), 103, 105,
109, and 201(0) to 23 U.S.C.A. § 144, 23 U.S.C.A. § 101 note, and 49 U.S.C.A. § 5338 note) shall be treated as
not being enacted, see Pub.L. 110-244, § 121, set out as a note under 23 U.S.C.A. § 101.

Current through P.L. 111-176 (excluding P.L.. 111-148, 111-152, 111-159, 111-173, and 111-175) approved 6-8-10
Westlaw. (C) 2010 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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42 U.S.C. § 4332. Cooperation of agencies; reports; availability of
information; recommendations; international and
national coordination of efforts

The Congress authorizes and directs that, to the fullest extent possible:
(1) the policies, regulations, and public laws of the United States shall be
interpreted and administered in accordance with the policies set forth in this
chapter, and (2) all agencies of the Federal Government shall—

(C) include in every recommendation or report on proposals for
legislation and other major Federal actions significantly affecting the
quality of the human environment, a detailed statement by the
responsible official on—
(1) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be

avoided should the proposal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable commitments of
resources which would be involved in the proposed action should
it be implemented.

Prior to making any detailed statement, the responsible Federal official shall
consult with and obtain the comments of any Federal agency which has
jurisdictionby law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and views of the appropriate
Federal, State, and local agencies, which are authorized to develop and enforce
environmental standards, shall be made available to the President, the Council on
Environmental Quality and to the public as provided by section 552 of Title 5, and
shall accompany the proposal through the existing agency review processes;

* * *
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rier or carriers operating over a circuitous line or
route may. subject only to the standards of law-
fulness set forth in other provisions of this chap-
ter or chapter 12 of this title and without further
authorization, meet the charges of such carrier or
carriers of the same type operating over a more
direct line or route, to or from the competitive
points, provided that rates 50 established over
circujtous routes shall not be evidence on the issue
of the compensatory character of rates involved
in other proceedings: And provided further, That
tariffs proposing rates subject to the provision of
this paragraph requiring Commission authorization
may be filed when application is made to the Com-
mission under the provisions hereof, and in the
event such application is approved, the Commis-
sion shall permit such tariffs to become effective
upon one day’s notice: And provided further, That
the provisions of this paragraph shall not apply to
express companies subject to the provisions of this
chapter, except that the exemption herein accorded
express companies shall not be construed to relieve
them from the operation of any other provision
contained in this Act.

(2) Competition of railroads with water routes;
change of rates.

Wherever a carrier by railroad shall in competition
with a water route or routes reduce the rates on the
carriage of any specles of freight to or from competi-
tive points, it shall not be permitted to increase such
rates unless after hearing by the Commission it shall
be found that such proposed increase rests upon
changed conditions other than the elimination of
water competition. (Feb. 4, 1887, ch. 104, pt. I,
§ 4, 24 Stat. 380; June 18, 1910, ch. 309, § 8, 36 Stat.
547; Feb. 28, 1920, ch. 91, § 406, 41 Stat. 480; Aug. 9,
1935, ch. 498, § 1, 49 Stat. 543: Sept. 18, 1940, ch. 722,
title I, § 6 (a), 54 Stat. 904; July 11, 1957, Pub. L.
85-99, 71 Stat. 292; Sept. 27, 1962, Pub. L. 81-707,
76 Stat. 635.)

REFERENCES IN TxxT

This Act, referred t0 in par. (1), means the Interstate
Commerce Act, which ia classified to thls chapter and
chapters 8, 12, 13 and 19 of this title.

AMENDMENTS

1962—Pub. L. 87-707 provided for exemption of express
companies.

1967-—Par. (1). Pub. L. 85-99, Inserted proviso allowing
carriers operating over circuitous routes to meet the
charges of carriers of the same type operating over more
direct routes.

1940—Par. (1). Act Sept, 18. 1940, amended par, (1)

1935—Act Aug. 9. 1938, substituted “this part” for “thia
Act” in the original Interstate Commerce Act.

ExXISTING RATES, ETC., AS AFFECTED BY ACT SEPT. 18, 1940

Section 8 (b) of act Sept. 18, 1940, provided that:

“In the case of a carrler heretofore subject to the pro-
visions of paragraph (1) of section 4 of the Interstate
Commerce Act, as amended [par, 1 of this section], no
rate, fare, or charge lawfully in effect at the time of the
enactment of this act shall be required to be changed by
reason of the amendments made to such paragraph |par.
1 of this section) by subsection (a) of this section. In
the case of a carrier not heretofore subject to the pro-
vislons of such paragraph, no rate, fare, or charge law-
fully In effect at the time of the enactment of this act
shall be required to be changed, by reason of the pro-
vislons of such paragraph, as amended by subsection (a)
of this section, prior to six months after the enactment
of this act, or in case application for the continuance of
any such existing rate, fare, or charge is flled with the
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Interstate Commerce Commission within such six months
period, until the Commission has acted upon such ap-
plication.”

§ 5. Combinations and consolidations of carriers.
(1) Pooling; division of traffic, service, or earnings.

Except upon specific approval by order of the
Commission as in this section provided, and except
as provided In paragraph (16) of section 1 of this
title, it shall be unlawful for any common car-
rier subject to this chapter, chapter 8, or chapter 12
of this title to enter Into any contract, agreement, or
combination with any other such common carrier or
carriers for the pooling or division of trafic, or of
service, or of gross or net earnings, or of any portion
thereof; and in any case of an unlawful agreement
for the pooling or division of traffic, service, or earn-
ings as aforesaid each day of its continuance shall
be a separate offense: Provided, That whenever the
Commission is of opinion, after hearing upon appli-
cation of any such carrier or carriers or upon its own
initiative, that the pooling or division, to the extent
indicated by the Commission, of their traffic, service,
or gross or net earnings, or of any portion thereof,
will be In the interest of better service to the public
or of economy in operation, and will not unduly re-
strain competition, ther Commission shall by order
approve and authorize, If assented to by all the car-
riers involved, such pooling or division, under such
rules and regulations, and for such consideration as
between such carriers and upon such terms and con-
ditions, as shall be found by the Commission to be
just and reasonable in the premises: Provided further,
That any contract, agreement, or combination to
which any common carrier by water subject to chap-
ter 12 of this title is a party, relating to the pooling
or division of traflic, service, or earnings, or any por-
tion thereof, lawfully existing on Septemnber 18, 1940,
it filed with the Commission within six months after
such date, shall continue to be lawful except to the
extent that the Commission, after hearing upon
application or upon its own initiative, may find and
by order declare that such contract, agreement, or
combination Is not in the interest of better service
to the public or of econoiny in operation, or that it
will unduly restrain competition.

(2) Unifications, mergers, and acquisitions of control.

(a) It shall be lawful, with the approval and au-
thorization of the Commission, as provided in sub-
division (b) of this paragraph—

(D) for two or more carriers to consolidate or
merge their properties or franchises, or any part
thereof, into one corporation for the ownership,
management, and operation of the properties
theretofore in separate ownership; or for any car-
rier, or two or more carriers jointly, to purchase,
lease, or contract to operate the properties, or any
part thereof, of another; or for any carrier, or two
or more carriers jointly, to acquire control of an-
other through ownership of its stock or other-
wise; or for a person which is not a carrier to
acquire control of two or more carriers through
ownership of their stock or otherwise; or for a
person which is not a carrier and which has con-
trol of one or more carriers to acquire control of
another carrier through ownership of its stock or
otherwise; or
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(i1) for a carrier by railroad to acquire track-

age rights over, or joint ownership in or joint use
of, any railroad line or lines owned or operated by
any other such carrier, and terminals incidental
thereto.
(b) Whenever a transaction is proposed under sub-
. division (a) of this paragraph, the carrier or carriers
or person seeking authority therefor shall present
an application te the Commission, and thereupon
the Commission shall notify thé Governor of each
State in which any part of the properties of the car-
riers involved in the proposed transaction is situated,
and also such carriers and the applicant or appli-
cants (and, in case carriers by motor vehicle are in-
volved, the persons specified in section 305 (e) of
this title), and shall afford reasonable opportunity
for interested parties to be heard. If the Commis-
slon shall consider it necessary in order to deter-
mine whether the findings specified below may prop-
erly be made, it shall set sa{d application for public
hearing; and a public hearing shall be held in all
cases where carriers by railroad are involved unless
the Commission determines that a public hearing
is not necessary in the public interest. If the Com-
mission finds that, subject to such terms and condi-
tions and such modificatlions as it shall find to be just
and reasonable, the proposed transaction is within
the scope of subdivision (a) of this paragraph and
will be consistent with the public interest. it shall en-
ter an order approving and authorizing such trans-
action, upon the terms and conditions, and with the
modifications, so found to be just and reasonable:
Provided, That if a carrier by railroad subject to this
chapter, or any person which is controlled by such a
carrier, or affiliated therewith within the meaning of
paragraph () of this section, is an applicant in the
case of any such proposed transaction involving a
motor carrier, the Commission shall not enter such
an order unless it finds that the transaction pro-
posed will be consistent with the public interest and
will enable such carrier to use service by motor ve-
hicle to public advantage in its operations and will
not unduly restrain competition.

(¢) In passing upon any proposed transaction
under the provisions of this paragraph, the Comn-
mission shall give weight to the following considera-
tions, among others: (1) The effect of the proposed
transaction upon adequate transportation service
to the public; (2) the effect upon the public interest
of the inclusion, or faflure to include, other railroads
in the territory involved in the proposed transaction;
(3) the total fixed charges resuiting from the pro-
posed transaction; and (4) the interest of the car-
rier employees affected.

(d) The Commission shall have authority in the
case of a proposed transaction under this paragraph
involving a railroad or railroads, as a prerequisite
to its approval of the proposed transaction, to
require, upon equitable terms, the inclusion of
another railroad or other rallroads in the territory
involved, upon petition by such rallroad or raflroads
requesting such inclusion, and upon a finding that
such inclusion is consistent with the public interest.

(e) No transaction which contemplates a guar-
anty or assumption of payment of dividends or of
fixed charges, shall be approved by the Commission
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under this paragraph except upon a specific find-
ing by the Commission that such guaranty or as-
sumption Is not Inconsistent with the public inter-
est. No transaction shall be approved under this
pasragraph which will result in an increase of total
fixed charges, except upon a specific finding by the
Commission that such increase would not be con-
trary to public interest.

(f) As a condition of its approval, under this
paragrsph, of any transaction involving a carrier
or carriers by railroad subject to the provisions of
this chapter, the Commission shall require a fair
and equitable arrangement to protect the interests
of the rallroad employees affected. In its order of
approval the Commission shall include terms and
conditions providing that during the period of four
years from the effective date of such order such
transaction will not resuit in employees of the car-
rier or carriers by rallroad aflected by such order
being in a worse position with respect to their em-
ployment, except that the protection afforded to
any employee pursuant to this sentence shall not
be required to continue for a longer period, following
the effective date of such order, than the period
during which such employee was in the employ of
such carrier or carrlers prior to the effective date
of such order. Notwithstanding any other pro-
visions of this Act, an agreement pertaining to the
protection of the Interests of said employees may
hereafter be entered into by any carrier or carriers
by railroad and the duly authorized representative

_or representatives of its or their employees.
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49 U.S.C. § 5(3) (1977)

-§ B, par. (8). Expedited merger, consolidation, etc., procedure, ap-
plicability; prerequisites

(a) If a merger, consolidation, unification or coordination project
(as described in section 1654 (c) of this title), joint use of tracks or'other
facilities, or acquisition or sale of assets, which involves any common
carrier by railroad subject to this chapter, is proposed by an eligible
party in accordance with subdivision (b) during the period beginning on
February 5, 1976, and ending on December 231, 1981, the party seeking
authority for the execution or implementation of such transaction may
utilize the procedure set forth in this paragraph or in paragraph (2)
‘of this section.

(b) Any transaction described in subdivision (a) may be proposed
to the Commission by—

(i) the Secretary of Transportation (hereafter in this para-
graph referred to as the *‘Secretary’), with the consent of the com-
mon carriers by railroad subject to this chapter which are parties
to such transaction; or

(i1) any such carrier which, not less than 6 months prior to
such submission to the Commission, submitted suck proposed trans-
action to the Secretary for evaluation pursuant to subdivision (f).

(¢c) Whenever a transaction described in subdivision (a) is pro-
posed under this paragraph, the proposing party shall submit an applica-
tion for approval thereof to the Commission, in accordance with such
requirements as to form, content, and documentation as the Commission
may prescribe. Within 10 days after the date of receipt of such an
application, the Commission shall send a notice of such proposed transac-
tion to—

(1) the Governor of each State which may be affected, directly
or indirectly, by such transaction if it is executed or implemented;

(i1) the Attorney General;

(1i1) The Secretary of Labor; and

(iv) the Secretary (except where the Secretary is the proposing
party).

The Commission shall accompany its notice to the Secretary with a request
for the report of the Secretary pursuant to clause (v) of subdivision (f).
Each such notice shall include a copy of such application; a summary
of the proposed transaction involved, and the proposing party’s reasons
and publice interest justifications therefor.

(d) The Commission shall hold a public hearing on each applica-
tion submitted to it pursuant tu subdivision (c¢), within 90 days after
the date of receipt of such annlication. Surh puhlie hearing shall be
held before a panel of the Commission duly designated for such purpose
by the Commission. Such panel may utilize administrative law judges and
the Rail Services Planning Office in such manner as it considers appro-
priate for the conduct of the hearing, the evaluation of such application

144
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and comments thereon, and the timely and reasonable determination of
whether it is in the public interest to grant such application and to ap-
prove such proposed transaction pursuant to subdivision (g). Such panel
shall complete such hearing within 180 days aiter the date of referral of
such application to such panel, and 1t may, in order to meet such require-
ment, prescribe such rules and make such rulings as may tend to avoid
unnecessary costs or delay. Such panel shall recommend a decision and,
certify the record to the full Commission for final decision, within 90
days after the termination of such hearing. The full Commission shall
hear oral argument on the matter so certified, and it shall render a final
decision within 120 days after receipt of the certified record and recom-

" mended decision of such panel. The Commission may, in its discretion,
extend any time period set forth in this subdivision, except that the final
decision of the Commission shall be rendered not later than the second
anniversary of the date of receipt of such an application by the Commis-
sion.

(e) In making its recommended decision with respect to any trans-
action proposed under this paragraph, the duly designated panel of
the 'Commission shall—

(i) request the views of the Secretary, with respect to the effect
of such proposed transaction on the national transportation policy,
as stated by the Secretary, and consider the matter submitted under
subdivision (f);

(ii) request the views of the Attorney General, with respect
to any competitive or anticompetitive effects of such proposed trans-
action; and

(iil) request the views of the Secretary of Labor, with respect to
the effect of such proposed transaction on rallroad employees,
particularly as to whether such proposal contains adequate employee
protection provisions.

Such views shall be submitted in writing and shall be available to the
public upon request.

(f) Whenever a proposed transaction is submitted to the Secre-
tary by a common carrier by raillroad pursuant to clause (li) of sub-
division (b), and whenever the Secretary develops a proposed transaction
for submission to the Commission pursuant to subdivision (c), the Secre-
tary shall—

(1) publish a summary and a detailed account of the contents
of such proposed transaction in the Federal Register, in order to
provide reasonable notice to interested partiés and the publlc of such
proposed transaction;

(11) give notice of such proposed transaction to the Attorney Gen-
eral and to the Governor of each State in which any part of the
properties of the common carriers by railroad involved in such
proposed transaction are situated;

(ii1) conduct an informal public hearing with respect to such
proposed transaction and provide an opportunity for all inter-
ested parties to submit written comments;

(iv) study each such proposed transaction with respect to—

(A) the needs of rail transportation in the geographical
area affected;

(B) the effect of such proposed transaction on the reten-
tion and promotion of competition in the provision of rail
and other transportation services in -the geographical area
affected;

(C) the environmen.al impact of such proposed transaction
and of alternative choices of action;

(D) the effect of such proposed transaction on employ-
ment;

(E) the cost of rehabilitation and modernization of track,
equipment, and other facilities, with a comparison of the

1T0US G r, 145
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potential savings or losses from other possible choices of ae.
tion;

(F') the rationalization of the rail system;

"(G) the impact of such proposed transaction on shippers,
consumers, and railroad employees;

(H) the effect of such proposed transaction on the com-
munities in the geographical areas affected and on the geo-
graphical areas contiguous to such areas; and

(I) whether such proposed transaction will improve rail
service; and

(v) submit a report to the Commission setting forth the results
of each study conducted pursuant to clause (iv), within 10 days
after an application is submitted to the Commission pursuant to
subdivision (e¢), with respect to the proposed transaction which
13 the subject of such study. The Commission shall give due -weight
and consideration to such report in making its determinations under
this paragraph.

(g) The Commission may—

(1) approve a transaction proposed under this paragraph, if the
Commission determines that such proposed transaction is in the pub-
lic interest; and

(1) condition its approval of any such proposed transaction
on any terms, conditions, and modifications which the Commis—
sion determines are in the public interest; or

(iit) disapprove any such proposed transaction, if the Commls—
sion determines that such proposed transaction is not in the public
interest.

In each such case, the decision of the Commission shall be accom-
panied by a written opinion setting forth the reasons for its action.

As amended Feb. 5, 1976, Pub.L. 94-210, Title IV, § 403(a), 90 Stat.
63.

1976 Amendment. I'ub.L. 94-210 added Leginlative History. For legislative
par. (3). Former par. (3) redesignated history and purpose of Pub.L. 94-210, see
(4). 119"6 U.8.Cnde Cong. and Adm. News, p.
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49 U.S.C. § 303. Policy on lands, wildlife and waterfowl refuges, and
historic sites

(a) It is the policy of the United States Government that special effort
should be made to preserve the natural beauty of the countryside and public
park and recreation lands, wildlife and waterfowl refuges, and historic sites.

(b) The Secretary of Transportation shall cooperate and consult with the
Secretaries of the Interior, Housing and Urban Development, and
Agriculture, and with the States, in developing transportation plans and
programs that include measures to maintain or enhance the natural beauty of
lands crossed by transportation activities or facilities.

(c) Approval of programs and projects.—Subject to subsection (d), the
Secretary may approve a transportation program or project (other than any
project for a park road or parkway under section 204 of title 23) requiring
the use of publicly owned land of a public park, recreation area, or wildlife
and waterfowl refuge of national, State, or local significance, or land of an
historic site of national, State, or local significance (as determined by the
Federal, State, or local officials having jurisdiction over the park, area,
refuge, or site) only if—

(1) there is no prudent and feasible alternative to using that
land; and

(2) the program or project includes all possible planning to
minimize harm to the park, recreation area, wildlife and waterfowl
refuge, or historic site resulting from the use.

(d) De minimis impacts.—
(1) Requirements.—

(A) Requirements for historic sites.—The requirements
of this section shall be considered to be satisfied with respect to
an area described in paragraph (2) if the Secretary determines, n
in accordance with this subsection, that a transportation
program or project will have a de minimis impact on the area.
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(B) Requirements for parks, recreation areas, and
wildlife or waterfowl refuges.—The requirements of
subsection (c)(1)shall be considered to be satisfied with respect
to an area described in paragraph (3) if the Secretary
determines, in accordance with this subsection, that a
transportation program or project will have a de minimis impact
on the area. The requirements of subsection (c)(2) with respect
to an area described in paragraph (3) shall not include an
alternatives analysis.

(C) Criteria.—In making any determination under this
subsection, the Secretary shall consider to be part of a
transportation program or project any avoidance, minimization,
mitigation, or enhancement measures that are required to be
implemented as a condition of approval of the transportation
program or project.

(2) Historic sites.—With respect to historic sites, the Secretary
may make a finding of de minimis impact only if--

(A) the Secretary has determined, in accordance with the
consultation process required under section 106 of the National
Historic Preservation Act (16 U.S.C. 470f), that—

(i) the transportation program or project will have no
adverse effect on the historic site; or

(ii) there will be no historic properties affected by the
transportation program or project;

(B) the finding of the Secretary has received written
concurrence from the applicable State historic preservation
officer or tribal historic preservation officer (and from the
Advisory Council on Historic Preservation if the Council is
participating in the consultation process); and

(C) the finding of the Secretary has been developed in
consultation with parties consulting as part of the process
referred to in subparagraph (A).
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(3) Parks, recreation areas, and wildlife or waterfowl
refuges.—With respect to parks, recreation areas, or wildlife or
waterfowl refuges, the Secretary may make a finding of de minimis
impact only if—

(A) the Secretary has determined, after public notice and
opportunity for public review and comment, that the
transportation program or project will not adversely affect the
activities, features, and attributes of the park, recreation area, or
wildlife or waterfowl] refuge eligible for protection under this
section; and

(B) the finding of the Secretary has received concurrence
from the officials with jurisdiction over the park, recreation
area, or wildlife or waterfowl refuge.
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49 U.S.C. § 721. Powers

(a) In general.--The Board shall carry out this chapter and subtitle IV. |

Enumeration of a power of the Board in this chapter or subtitle IV does not
exclude another power the Board may have in carrying out this chapter or
subtitle IV. The Board may prescribe regulations in carrying out this chapter
and subtitle IV.

(b) Inquiries, reports, and orders.--The Board may--

(1) inquire into and report on the management of the business
of carriers providing transportation and services subject to subtitle IV;

(2) inquire into and report on the management of the business
of a person controlling, controlled by, or under common control with
those carriers to the extent that the business of that person is related to
the management of the business of that carrier;

(3) obtain from those carriers and persons information the
Board decides i$§ necessary to carry out subtitle IV; and

(4) when necessary to prevent irreparable harm, issue an
appropriate order without regard to subchapter II of chapter 5 of title
5.
(c) Subpoena witnesses.—

" (1) The Board may subpoena witnesses and records related to a
proceeding of the Board from any place in the United States, to the
designated place of the proceeding. If a witness disobeys a subpoena,
the Board, or a party to a proceeding before the Board, may petition a
court of the United States to enforce that subpoena.

(2) The district courts of the United States have jurisdiction to
enforce a subpoena issued under this section. Trial is in the district in
which the proceeding is conducted. The court may punish a refusal to
obey a subpoena as a contempt of court.

(d) Depositions.—

(1) In a proceeding, the Board may take the testimony of a
witness by deposition and may order the witness to produce records.
A party to a proceeding pending before the Board may take the
testimony of a witness by deposition and may require the witness to
produce records at any time after a proceeding is at issue on petition
and answer '
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(2) If a witness fails to be deposed or to produce records under
paragraph (1), the Board may subpoena the witness to take a
deposition, produce the records, or both.

(3) A deposition may be taken before a judge of a court of the
United States, a United States magistrate judge, a clerk of a district
court, or a chancellor, justice, or judge of a supreme or superior court,
mayor or chief magistrate of a city, judge of a county court, or court
of common pleas of any State, or a notary public who is not counsel
or attorney of a party or interested in the proceeding.

(4) Before taking a deposition, reasonable notice must be given
in writing by the party or the attorney of that party proposing to take a
deposition to the opposing party or the attorney of record of that party,
whoever is nearest. The notice shall state the name of the witness and
the time and place of taking the deposition.

(5) The testimony of a person deposed under this subsection
shall be taken under oath. The person taking the deposition shall
prepare, or cause to be prepared, a transcript of the testimony taken.
The transcript shall be subscribed by the deponent.

(6) The testimony of a witness who is in a foreign country may
be taken by deposition before an officer or person designated by the
Board or agreed on by the parties by written stipulation filed with the
Board. A deposition shall be filed with the Board promptly.

(e) Witness fees.--Each witness summoned before the Board or whose
deposition is taken under this section and the individual taking the
deposition are entitled to the same fees and mileage paid for those services
in the courts of the United States.
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49 U.S.C. § 722. Board action

(a) Effective date of actions. Unless otherwise provided in subtitle IV, the Board
may determine, within a reasonable time, when its actions, other than an action
ordering the payment of money, take effect.

(b) Terminating and changing actions. An action of the Board remains in effect
under its own terms or until superseded. The Board may change, suspend, or set
aside any such action on notice. Notice may be given in a manner determined by
the Board. A court of competent jurisdiction may suspend or set aside any such
action:’

(c) Reconsidering actions. The Board may, at any time on its own initiative
because of material error, new evidence, or substantially changed circumstances--
(1) reopen a proceeding;
(2) grant rehearing, reargument, or reconsideration of an action of the
Board; or :
(3) change an action of the Board.

An interested party may petition to reopen and reconsider an action of the Board
under this subsection under regulations of the Board.

(d) Finality of actions. Notwithstanding subtitle IV, an action of the Board
under this section is final on the date on which it is served, and a civil action to
enforce, enjoin, suspend, or set aside the action may be filed after that date.
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49 U.S.C. § 10101(a) (1982)
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of a strong national economy and a strong national

efense;

“*(2) that the best means of assuring such a system
is through competition and reduced regulation;

*(3) that maximum flexibility on the part of the
carriers In the pricing of thelr services best serves
the shippers of household goods and aliows a variety
of quality and price options to meet market de-

mands; an

“(4) that the Interest of individual shippers can be
best protected by allowing carriers of household
goods maximum flexibility In serving the needs of
their shippers, by providing accurate and complete
information concerning carriers’ performance and
Individual shippers' rights and remedies, by reducing
the amount, of unnecessary regulations, and by

strengthening remedies for violations of those regu-

lations that are necessary far protection of individu-

al shippers. .

“(b) The appropriate authorizing eommittees of
Congress shall conduct periodic oversight hearings on
the effects of this legislation, no less than annually
for the first 5 years following the date of enactment of
this Act {Oct. 18, 1880], to ensure that this Act [see
Short Title of 1980 Amendment note set out ahovel is
belng implemented according to congressional Intent
and purpagse.”

Section 3 of Pub. L. §8-206 provided that:

‘ta) The Congress hereby finds that a safe, sound,
competitive, and fuel efficient motor carrier system {s
vital to the maintenance of a strong national economy
and a strong national defense; that the statutes gov-
eming Federal regulation of the motor carrier indus-
try are outdated and must be revised to reflect the
transportation needs and realities of the 1980's; that
historically the existing regulatory structure has
tended In certain circumstances to inhibit market
entry, carrier growth, maximum utilization of equip-
ment and energy resources, and opportunities for mi.
norities and others to enter the trucking industry;
that protective regulation has resulted in some operat-
ing ineffielencies and some anticompetitive pricing:
that In order to reduce the uncertainty feit by the Na-
tion’s transportation Industry, the Interstate Com-
merce Commission should be given explicit direction
for regulation of the motor carrier Industry and weil.
defined parameters within which {t may act pursuant
to congressional policy; that the Interstate Commerce
Commission should not attempt to go beyond the
powers vested in it by the Interstate Commerce Act
{Feb. 4, 1887, ch. 104, 24 Stat. 378, which was repealed
and is covered by this subtitle] and other legislation
enacted by Congress; and that legislative and resulting
changes should be implemented with the least amount
of disruption to the transportation system consistent
with the scope of the reforms enacted.

‘“‘b) The appropriate authorizing committees of
Congress shall conduct periodic oversight hearings on
the effects oi' this egislation, no less than annually
for the first 8 years following the date of enactment of
this Act [July 1, 1980), to ensure that this Act [see
8hort Title of 1080 Amendment note set out above) is
being Implemented according to congressional intent
and purpose.”

RenucTioN IN UNNECESSARY REGULATION

Section 3 of Pub. L. 97-261 provided that: “This Act
[see Short Title of 1082 Amendment note above] Is
part of the continuing effort by Congress to reduce
annegeuary and burdensome Government regula-

on."

Section 2 of Pub. L. 86-288 provided that: “This Act
{see Short Title of 1880 Amendment note set out
above) is part of the continuing effort by Congress to
redu:e unnecessary regulation by the Federal Govern-
men ”

SectioN REvERRED TO 1IN OTHER SECTIONS

This section is referred to in sections 303, 10321,
10825, 10526, 105844, 10702, 10704, 10706, 10708, 10721,
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10761, 10763, 10766, 10922, 10923, 10924, 10030, 10933,
10938, 11108, 11343, 11501 of this title; section 1653 of
Appendix to this title; title 33 section 1803.

£ 10101a. Rail transportation policy .

In regulating the raliroad industry, it is the
policy of the United States Government—

(1) to allow, to the maximum extent possi-
ble, competition and the demand for services
to establish reasonable rates for transporta-
tlon by ratl;

(2) to minimize the need for Federal regula-
tory control over the rail transportation
system and to require fair and expeditious
regulatory decisions when regulation is re-
quired;

(3) to promote a safe and efficlent rall
transportation system by allowing rail ecarri-
ers to earn adequate revenues, as determined
by the Interstate Commerce Commission;

(4) to ensure the development and continu-
ation of a sound rall transportation system
with effective competition among rail carriers
and with other modes, to meet the needs of
the public and the national defense;

(6) to foster sound economic conditions in
transportation and to ensure effective compe-
titlon and coordination between rall carriers
and other modes;

¢(8) to maintain reasonable rates where
there is an absence of effective competition
and where rall rates provide revenues which
exceed the amount necessary to maintain the
rail system and to attract capital;

(7) to reduce regulatory barriers to entry
into and exit from the industry;

(8) to operate transportation facilities and
equipment without detriment to the public
health and safety;

(9) to cooperate with the States on trans-
portation matters to assure that intrastate
regulatory jurisdiction Is exercised In accord-
ance with the standards established in this
subtitle;

¢10) to encourage honest and efficient man.
agement of rallroads and, in particular, the
elimination of noncompensatory rates for rall
transportation;

(11) to require rall carrfers, to the maxi-
mum extent practicable, to rely on individual
rate Increases, and to limit the use of In-
creases of general applicability;

(12) to enccurage falr wages and safe and
suitable working conditions in the rallroad in-
dustry;

(13) to prohibit predatory pricing and prac-
tices, to avoid undue concentrations of
market power and to prohibit unlawful dis-
crimination;

(14) to ensure the avallability of accurate
cost information In regulatery proceedings,
while minimizing the burden on rail carriers
of developing and maintaining the capabllity
of providing such {nformation; and

(15) to encourage and promote energy con-
servation,

(Added Pub, L. 86-448, title I, § 101(a), Oct. 14,
1980, 94 Stat. 1897.)
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Errective Datz T v

Section effective Ocl. 1, 1980, see section 710(a) of *
Pub. L. 96-448, set out as an Effective Date of 1980 .
Amendment note under sectlon 10101 of this titie.

CONGRESSIONAL DECLARATION OF FINDINGS

Section 2 of Pub. L. 98-448 provided that: ““The Con-
gress hereby finds that— ' .

(1) historically, railronds were the essential factor
in the national transportation system;

“(2) the enactment of the Interstate Commerce
Act [Feb. 4, 1887, ch. 104, 24 Stat. 379, which was re-
pealed and is covered by this subtitle] was essential
to prevent an abuse of monopoly power by railroads
and to establish and maintain a national ralircad
network;

“(3) today, most transportation within the United
States {5 competitive; .

“(4) many of the Government regulations affect-
hlu {allre:ds have become unnecessary and ineffi-
clent;

“(8) nearly two-thirds of the Nalion's intercity
freight is transported by modes of transportation
other than rallroads; ’

‘‘8) earnings by the railroad industry are the
lowest of any transporiation mode and are insuffi-
clent to generate funds for necessary capital im-

provements;

“(7) by 1985, there will be a capital shortfall
within the rallroad industry of between
$16,000,000,000 and $20,000,000,000;

“(8) fallure to achieve increased earnings within
the rallroad industry will result in either further de-
terioration of the rall system or the necessity for ad-
ditlonal Federal subaidy; and

“(9) modernization of economic regulation for the
rallroad indusiry with a greater reliance on the mar-
ketplace is essential in order to achleve maximum
}ll:ltulmtlon of rallrosds to save energy and combat in-

on.”

STATEMENT OF PURPOSE AND QoOALS

8ection 3 of Pub. L. §8-448 provided thal: “The pur-
pose of this Act [see Short Tille of 1980 Amendment
note set out under section 10101 of this title] is to pro-
vide for the restoration, maintenance, and improve-
ment of the phyaical facllities and financial stability
of the rail syatem of the United States. In order Lo
achieve thia purpose, It (s hereby declared that the
goals of this Act are—

“(1) to assiat the rallroads of the Nation in reha-
hilitating the rail system in order to nmeet the de-
mtml ds of interstale commerce and the national de-

ense;

“(2) to reform Federal regulatory policy so as to
preserve a safe, adequate, economical, efficient, and
financially stable rail system;

“(3) to assist the rall aystem to remain viable in
the privato sector of the economy;

‘(4) to provide a regulatory process that balances
the needs of carriers, shippers, and the mellc; and

“(8) to assist in the rehabllitatlon and tinancing of
the rall system." .
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49 U.S.C. § 10101. Rail transportation policy-

In regulating the railroad industry, it is the policy of the United States
Government— '

(1) to allow, to the maximum extent possible, competition and the
demand for services to establish reasonable rates for transportation by rail;

(2) to minimize the need for Federal regulatory control over the rail
transportation system and to require fair and expeditious regulatory
decisions when regulation is required;

(3) to promote a safe and efficient rail transportation system by
allowing rail carriers to earn adequate revenues, as determined by the
Board;

(4) to ensure the development and continuation of a sound rail
transportation system with effective competition among rail carriers and
with other modes, to meet the needs of the public and the national defense;

(5) to foster sound economic conditions in transportation and to
ensure effective competition and coordination between rail carriers and
other modes;

(6) to maintain reasonable rates where there is an absence of effective
competition and where rail rates provide revenues which exceed the amount
necessary to maintain the rail system and to attract capital;

(7) to reduce regulatory barriers to entry into and exit from the
industry; :

(8) to operate transportation facilities and equipment without
detriment to the public health and safety;

(9) to encourage honest and efficient management of railroads;

(10) to require rail carriers, to the maximum extent practicable, to rely
on individual rate increases, and to limit the use of increases of general
applicability;

(11) to encourage fair wages and safe and suitable working conditions
in the railroad industry;

(12) to prohibit predatory pricing and practices, to avoid undue
concentrations of market power, and to prohibit unlawful discrimination;

(13) to ensure the availability of accurate cost information in
regulatory proceedings, while minimizing the burden on rail carriers of -
developing and maintaining the capability of providing such information;

(14) to encourage and promote energy conservation; and

(15) to provide for the expeditious handling and resolution of all
proceedings required or permitted to be brought under this part.
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49 U.S.C. § 10501. General jurisdiction

(a) (1) Subject to this chapter, the Board has jurisdiction over transportation
by rail carrier that is—
(A) only by railroad; or
(B) by railroad and water, when the transportation is under common
control, management, or arrangement for a continuous carriage or
shipment.

(2) Jurisdiction under paragraph (1) applies only to transportation in the
United States between a place in— ,

(A) a State and a place in the same or another State as part of the
interstate rail network;

(B) a State and a place in a territory or possession of the United States;

(C) a territory or possession of the United States and a place in another
such territory or possession;

" (D) a territory or possession of the United States and another place in

the same territory or possession;

(E) the United States and another place in the United States through a
foreign country; or

(F) the United States and a place in a foreign country.

(b) The jurisdiction of the Board over—

(1) transportation by rail carriers, and the remedies provided in this
part with respect to rates, classifications, rules (including car service,
interchange, and other operating rules), practices, routes, services, and
facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or facilities,
even if the tracks are located, or intended to be located, entirely in one State,

is exclusive. Except as otherwise provided in this part the remedies provided
under this part with respect to regulation of rail transportation are exclusive and
preempt the remedies provided under Federal or State law.

(¢) (1) In this subsection—
(A) the term "local governmental authority"—
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(i) has the same meaning given that term by section 5302(a) of this
title; and .
(ii) includes a person or entity that contracts with the local
governmental authority to provide transportation services; and
(B) the term "mass transportation" means transportation services
described in section 5302(a) of this title that are provided by rail.

(2) Except as provided in paragraph (3), the Board does not have jurisdiction
under this part over—

(A) mass transportation provided by a local government authority; or

(B) a solid waste rail transfer facility as defined in section 10908 of this title,
except as provided under sections 10908 and 10909 of this title.

(3)(A) Notwithstanding paragraph (2) of this subsection, a local
governmental authority, described in paragraph (2), is subject to applicable
laws of the United States related to—
(i) safety;
(ii) the representation of employees for collective bargaining; and
(iii) employment, retirement, annuity, and unemployment systems or other
provisions related to dealings between employees and employers.

(B) The Board has jurisdiction under sections 11102 and 11103 of this title
over transportation provided by a local governmental authority only if the Board .
finds that such governmental authority meets all of the standards and
requirements for being a rail carrier providing transportation subject to the
jurisdiction of the Interstate Commerce Commission that were in effect
immediately before January 1, 1996. The enactment of the ICC Termination Act
of 1995 shall neither expand nor contract coverage of employees and employers
by the Railway Labor Act, the Railroad Retirement Act of 1974, the Railroad
Retirement Tax Act, and the Railroad Unemployment Insurance Act.



Case: 09-1002 Document: 1251214  Filed: 06/22/2010 Page: 121

49 U.S.C. § 10502. Authority to exempt rail carrier transportation

(a) In a matter related to a rail carrier providing transportation subject to the
jurisdiction of the Board under this part, the Board, to the maximum extent
consistent with this part, shall exempt a person, class of persons, or a transaction
or service whenever the Board finds that the application in whole or in part of a
provision of this part—

(1) is not necessary to carry out the transportation policy of section
10101 of this title; and
(2) either—

(A) the transaction or service is of limited scope; or

(B) the application in whole or in part of the provision is not needed
to protect shippers from the abuse of market power.

(b) The Board may, where appropriate, begin a proceeding under this section on
its own initiative or on application by the Secretary of Transportation or an
interested party. The Board shall, within 90 days after receipt of any such
application, determine whether to begin an appropriate proceeding. If the Board
decides not to begin a class exemption proceeding, the reasons for the decision
shall be published in the Federal Register. Any proceeding begun as a result of
an application under this subsection shall be completed within 9 months after it is
begun.

(c) The Board may specify the period of time during which an exemption
granted under this section is effective.

(d) The Board may revoke an exemption, to the extent it specifies, when it finds
that application in whole or in part of a provision of this part to the person, class,
or transportation is necessary to carry out the transportation policy of section
10101 of this title. The Board shall, within 90 days after receipt of a request for
revocation under this subsection, determine whether to begin an appropriate
proceeding. If the Board decides not to begin a proceeding to revoke a class
exemption, the reasons for the decision shall be published in the Federal Register.
Any proceeding begun as a result of a request under this subsection shall be
completed within 9 months after it is begun.

(e) No exemption order issued pursuant to this section shall operate to relieve
any rail carrier from an obligation to provide contractual terms for liability and
claims which are consistent with the provisions of section 11706 of this title.
Nothing in this subsection or section 11706 of this title shall prevent rail carriers
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from offering alternative terms nor give the Board the authority to require any
specific level of rates or services based upon the provisions of section 11706 of
this title.

(f) The Board may exercise its authority under this section to exempt
transportation that is provided by a rail carrier as part of a continuous intermodal
movement.

(g) The Board may not exercise its authority under this section to relieve a rail
carrier of its obligation to protect the interests of employees as required by this
part.
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49 US.C. §10906.  Exception

Notwithstanding section 10901 and subchapter II of chapter 113 of this title,
and without the approval of the Board, a rail carrier providing transportation
subject to the jurisdiction of the Board under this part may enter into arrangements
for the joint ownership or joint use of spur, industrial, team, switching, or side
tracks. The Board does not have authority under this chapter over construction,
acquisition, operation, abandonment, or discontinuance of spur, industrial, team,
switching, or side tracks.
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49 U.S.C. § 11321. Scope of authority

(a) The authority of the Board under this subchapter is exclusive. A rail
carrier or corporation participating in or resulting from a transaction approved by
or exempted by the Board under this subchapter may carry out the transaction,
own and operate property, and exercise control or franchises acquired through the
transaction without the approval of a State authority. A rail carrier, corporation, or
person participating in that approved or exempted transaction is exempt from the
antitrust laws and from all other law, including State and municipal law, as
necessary to let that rail carrier, corporation, or person carry out the transaction,
hold, maintain, and operate property, and exercise control or franchises acquired
through the transaction. However, if a purchase and sale, a lease, or a corporate
consolidation or merger is involved in the transaction, the carrier or corporation
may carry out the transaction only with the assent of a majority, or the number
required under applicable State law, of the votes of the holders of the capital stock
of that corporation entitled to vote. The vote must occur at a regular meeting, or
special meeting called for that purpose, of those stockholders and the notice of the
meeting must indicate its purpose.

(b) A power granted under this subchapter to a carrier or corporation is in
addition to and changes its powers under its corporate charter and under State law.
Action under this subchapter does not establish or provide for establishing a
corporation under the laws of the United States.
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49 U.S.C. § 11323. Consolidation, merger, and acquisition of
control

(a) The following transactions involving rail carriers providing transportation
subject to the jurisdiction of the Board under this part may be carried out only with
the approval and authorization of the Board:

(1) Consolidation or merger of the properties or franchises of at least
2 rail carriers into one corporation for the ownership, management, and
operation of the previously separately owned properties.

(2) A purchase, lease, or contract to operate property of another rail
carrier by any number of rail carriers.

(3) Acquisition of control of a rail carrier by any.number of rail carriers.

(4) Acquisition of control of at least 2 rail carriers by a person that is not
a rail carrier.

(5) Acquisition of control of a rail carrier by a person that is not a rail
carrier but that controls any number of rail carriers.

(6) Acquisition by a rail carrier of trackage rights over, or joint
ownership in or joint use of, a railroad line (and terminals incidental to it)
owned or operated by another rail carrier.

(b) A person may carry out a transaction referred to in subsection (a) of this
section or participate in achieving the control or management, including the power
to exercise control or management, in a common interest of more than one of those
rail carriers, regardless of how that result is reached, only with the approval and
authorization of the Board under this subchapter. In addition to other transactions,
each of the following transactions are considered achievements of control or
management:

(1) A transaction by a rail carrier that has the effect of putting that rail
carrier and person affiliated with it, taken together, in control of another
rail carrier.

(2) A transaction by a person affiliated with a rail carrier that has the
effect of putting that rail carrier and persons affiliated with it, taken
together, in control of another rail carrier.

(3) A transaction by at least 2 persons acting together (one of whom is a
rail carrier or is affiliated with a rail carrier) that has the effect of putting
those persons and rail carriers and persons affiliated with any of them, or
with any of those affiliated rail carriers, taken together, in control of
another rail carrier.
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(c) A person is affiliated with a rail carrier under this subchapter if, because of
the relationship between that person and a rail carrier, it is reasonable to believe
that the affairs of another rail carrier, control of which may be acquired by that

person, will be managed in the interest of the other rail carrier.
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49 U.S.C. § 11324. Consolidation, merger, and acquisition of control:
conditions of approval

(a) The Board may begin a proceeding to approve and authorize a
transaction referred to in section 11323 of this title on application of the person
seeking that authority. When an application is filed with the Board, the Board
shall notify the chief executive officer of each State in which property of the rail
carriers involved in the proposed transaction is located and shall notify those rail
carriers. The Board shall hold a public hearing unless the Board determines that a
public hearing is not necessary in the public interest.

(b) In a proceeding under this section which involves the merger or control
of at least two Class I railroads, as defined by the Board, the Board shall consider
at least--

(1) the effect of the proposed transaction on the adequacy of transportation
to the public;

(2) the effect on the public interest of including, or failing to include, other
rail carriers in the area involved in the proposed transaction;

(3) the total fixed charges that result from the proposed transaction;

(4) the interest of rail carrier employees affected by the proposed
transaction; and

(5) whether the proposed transaction would have an adverse effect on
competition among rail carriers in the affected region or in the national rail
system.

(c) The Board shall approve and authorize a transaction under this section
when it finds the transaction is consistent with the public interest. The Board may
impose conditions governing the transaction, including the divestiture of parallel
tracks or requiring the granting of trackage rights and access to other facilities.
Any trackage rights and related conditions imposed to alleviate anticompetitive
effects of the transaction shall provide for operating terms and compensation
levels to ensure that such effects are alleviated. When the transaction
contemplates a guaranty or assumption of payment of dividends or of fixed
charges or will result in an increase of total fixed charges, the Board may approve
and authorize the transaction only if it finds that the guaranty, assumption, or
increase is consistent with the public interest. The Board may require inclusion of
other rail carriers located in the area involved in the transaction if they apply for
inclusion and the Board finds their inclusion to be consistent with the public
interest.

(d) In a proceeding under this section which does not involve the merger or
control of at least two Class I railroads, as defined by the Board, the Board shall
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approve such an application unless it finds that--

(1) as a result of the transaction, there is likely to be substantial lessening of
competition, creation of a monopoly, or restraint of trade in freight surface
transportation in any region of the United States; and

(2) the anticompetitive effects of the transaction outweigh the public interest
in meeting significant transportation needs.

In making such findings, the Board shall, with respect to any application that is
part of a plan or proposal developed under section 333(a)-(d) of this title, accord
substantial weight to any recommendations of the Attorney General.

(e) No transaction described in section 11326(b) may have the effect of
avoiding a collective bargaining agreement or shifting work from a rail carrier
with a collective bargaining agreement to a rail carrier without a collective
bargaining agreement.

(£)(1) To the extent provided in this subsection, a proceeding under this
subchapter relating to a transaction involving at least one Class I rail carrier shall
not be considered an adjudication required by statute to be determined on the
record after opportunity for an agency hearing, for the purposes of subchapter II of
chapter 5 of title 5, United States Code.

(2) Ex parte communications, as defined in section 551(14) of title 5, United
States Code, shall be permitted in proceedings described in paragraph (1) of this
subsection, subject to the requirements of paragraph (3) of this subsection.

(3)(A) Any member or employee of the Board who makes or receives a
written ex parte communication concerning the merits of a proceeding described
in paragraph (1) shall promptly place the communication in the public docket of
the proceeding.

(B) Any member or employee of the Board who makes or receives an oral
ex parte communication concerning the merits of a proceeding described in
paragraph (1) shall promptly place a written summary of the oral communication
in the public docket of the proceeding.

(4) Nothing in this subsection shall be construed to require the Board or any
of its members or employees to engage in any ex parte communication with any
person. Nothing in this subsection or any other law shall be construed to limit the
authority of the members or employees of the Board, in their discretion, to note in
the docket or otherwise publicly the occurrence and substance of an ex parte
communication. '



Case: 09-1002 Document: 1251214  Filed: 06/22/2010  Page: 129

49 U.S.C. § 11325. Consolidation, merger, and acquisition of control:
procedure

(a) The Board shall publish notice of the application under section
11324 [49 USCS § 11324] in the Federal Register by the end of the 30th day
after the application is filed with the Board. However, if the application is
incomplete, the Board shall reject it by the end of that period. The order of
rejection is a final action of the Board. The published notice shall indicate
whether the application involves--

(1) the merger or control of at least two Class I railroads, as
defined by the Board, to be decided within the time limits specified in
subsection (b) of this section;

(2) transactions of regional or natlonal transportation
significance, to be decided within the time limits specified in
subsection (c) of this section; or

(3) any other transaction covered by this section, to be decided .
within the time limits specified in subsection (d) of this section.

(b) If the application involves the merger or control of two or more

Class I railroads, as defined by the Board, the following conditions apply:

(1) Written comments about an application may be filed with

the Board within 45 days after notice of the application is published
under subsection (a) of this section. Copies of such comments shall be
served on the Attorney General and the Secretary of Transportation,
who may decide to intervene as a party to the proceeding. That
decision must be made by the 15th day after the date of receipt of the
written comments, and if the decision is to intervene, preliminary
comments about the application must be sent to the Board by the end
of the 15th day after the date of receipt of the written comments.

(2) The Board shall require that applications inconsistent with
an application, notice of which was published under subsection (a) of
this section, and applications for inclusion in the transaction, be filed
with it by the 90th day after publication of notice under that
subsection.

(3) The Board must conclude evidentiary proceedmgs by the
end of 1 year after the date of publication of notice under subsection
(a) of this section. The Board must issue a final decision by the 90th
day after the date on which it concludes the evidentiary proceedings.
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(c) If the application involves a transaction other than the merger or
control of at least two Class I railroads, as defined by the Board, which the
Board has determined to be of regional or national transportation
significance, the following conditions apply:

(1) Written comments about an application, including
comments of the Attorney General and the Secretary of
Transportation, may be filed with the Board within 30 days after
notice of the application is published under subsection (a) of this
section.

(2) The Board shall require that applications inconsistent with
an application, notice of which was published under subsection (a) of
this section, and applications for inclusion in the transaction, be filed
with it by the 60th day after publication of notice under that
subsection.

(3) The Board must conclude any evidentiary proceedings by

~ the 180th day after the date of publication of notice under subsection

(a) of this section. The Board must issue a final decision by the 90th

day after the date on which it concludes the evidentiary proceedings.

(d) For all applications under this section other than those specified in
subsections (b) and (c) of this section, the following conditions apply:
(1) Written comments about an application, including comments of  the
Attorney General and the Secretary of Transportation, may be filed with
the Board within 30 days after notice of the application is published
under subsection (a) of this section.
(2) The Board must conclude any evidentiary proceedings by
the 105th day after the date of publication of notice under subsection
(a) of this section. The Board must issue a final decision by the 45th
day after the date on which it concludes the evidentiary proceedings.
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49 U.S.C. § 11326. Employee protective arrangements in
transactions involving rail carriers

(a) Except as otherwise provided in this section, when approval is sought for
a transaction under sections 11324 and 11325 of this title, the Board shall require
the rail carrier to provide a fair arrangement at least as protective of the interests of
employees who are affected by the transaction as the terms imposed under section
5(2)(f) of the Interstate Commerce Act before February 5, 1976, and the terms
established under section 24706(c) of this title. Notwithstanding this part, the
arrangement may be made by the rail carrier and the authorized representative of its
employees. The arrangement and the order approving the transaction must require
that the employees of the affected rail carrier will not be in a worse position related
to their employment as a result of the transaction during the 4 years following the
effective date of the final action of the Board (or if an employee was employed for
a lesser period of time by the rail carrier before the action became effective, for that
lesser period). '

(b) When approval is sought under sections 11324 and 11325 for a
transaction involving one Class II and one or more Class III rail carriers, there shall
be an arrangement as required under subsection (a) of this section, except that such
arrangement shall be limited to one year of severance pay, which shall not'exceed
the amount of earnings from the railroad employment of that employee during the
12-month period immediately preceding the date on which the application for
approval of such transaction is filed with the Board. The amount of such severance
pay shall be reduced by the amount of earnings from railroad employment of that
employee with the acquiring carrier during the 12-month period immediately
following the effective date of the transaction. The parties may agree to terms
other than as provided in this subsection.

(c) When approval is sought under sections 11324 and 11325 for a
transaction involving only Class III rail carriers, this section shall not apply.
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§ 11342. Limitation on pooling and division of trans-
portation or earnings

(a) A common carrier providing transporta-
tion subject to the jurisdiction of the Interstate
Commerce Commission under subchapter I, II,
or III of chapter 105 of this title may not agree
or combine with another of those carriers to
pool or divide traffic or services or any part of
their earnings without the approval of the
Commission under this section or sections
11124 and 11125 of this title. The Commission
may approve and authorize the agreement or
combination if the carriers involved assent to
the pooling or division and the Commission
finds that a pooling or division of traffie, serv-
ices, or earnings—

(1) will be in the interest of better service to
the public or of economy of operation; and

(2) will not unreasonably restrain competi-
tion.

(b) The Commission may impose conditions
governing the pooling or division and may ap-
prove and authorize payment of a reasonable
consideration between the carriers.

(c) This section affects an agreement or com-
bination filed with the Commission before
March 19, 1941, to which a water common carri-
er providing transportation subject to the juris-
diction of the Commission under subchapter III
of chapter 105 of this title is a party only when
the Commission determines that the agreement
or combination does not meet the requirements
for approval and authorization under subsec-
tion (a) of this section.

(d) The Commission may begin a proceeding
under this section on its own initiative or on ap-
plication.

(Pub. L. 95-473, Oct. 17, 1978, 92 Stat. 1434.)

HISTORICAL AND REVISION NoOTES

Revised Source (U.S. Code) Source (Statutes at
Section Large)
11342........... 49:5(1) (less words be- Feb. 4, 1887, ch. 104,

§3(1) (less words be-
tween semicolon and
ist colon), 24 Stat.
380: Feb. 28, 1920, ch.
81, §407, 41 Stat. 1480;
Aug. 9, 1935, ch. 498,
§1, 49 Stat. 543; re-
stated Sept. 18, 1940,
ch. 722, §17. 854 Stat.
905.

tween semicolon and
1st colon).

In subsection (a), the words “subchapter I, II, or III
of chapter 105 of this title” are substituted for ““this
chapter, chapter 8, or chapter 12 of this title” to con-
form to the revised title. The words ‘‘upon specific ap-
proval by order of the Commission” are omitted as un-
necessary in view of the restatement and subchapter
II of chapter 5 of title 5. The words “under this sec-
tion or sections 11124 and 11125 of this title” are sub-
stituted for "‘as in this section provided, and except as
provided in paragraph (16) of section 1 of this title to
conform to the revision of 49:1(16) and 5. The words
“may not agree or combine” are substituted for “it
shall be unlawful ... to enter into any contract.
agreement, or combination” for clarity and as being.
more inclusive. The words “gross or net” are omitted
as surplus. The words “by order” are omitted as un-
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§ 11343

necessary in view of subchapter 1I of chapter 5 of title
5. The words *“Provided, That’ are omitted as surplus.
The words “the Commission finds” are substituted for
“whenever the Commission is of opinfon” for clarity. .
‘The word "unreasonably” is substituted for "unduly”
for clarity.

In subsection (b), the words “The Commission may
impose conditions governing the pooling or division”
are substituted for “to the extent indicated by the
Commission . . . under such rules and regulations, . . .
and upon such terms and conditions, as shail be found
by the Commission to be just and reasonable in the
premises” for clarity and consistency in view of sub-
chapter 11 of chapter 5 of title 5. The words “may ap-
prove and authorize payment of a reasonabie consider-
ation between the carriers” are substituted for “and
for such consideration as between such carriers” for
clarity.

In subsection (¢), the words “Provided further.

+ That'’ are omitted as surplus. The words "This section
affects an agreement or combination flled with the
Commission before March 19, 1941 only” are substitut-
ed for “any contract, agreement, or combination . . .
relating to the pooling or division of traffic, service, or
earnings, or any portion thereof, iawfully existing on
September 18, 1940, if filed with the Commission
within six months after such date, shall continue to be
lawful” for clarity and to eliminate obsolete language.
The words “when the Commission determines that the
agreement or combination does not meet the require-
ments for approval and authorization under subsec-
tion (a) of this section™ are substituted for ""except to
the extent that the Commission . . . may find and by
order declare that such contract, agreement, or combi-
nation is not in the interest of better service to the
public or of economy In operation, or that it will
unduly restrain competition” for clarity and consisten-
cy.

In subsection (d), the word “proceeding” is substitut-
ed for “*hearing” for consistency in view of subchapter
11 of chapter 103 of the revised title and subchapter 11
of chapter 5 of title 5.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 11914 of this
titie,

§ 11343. Consolidation, merger, and aecquisition of
control

(a) The following transactions involving carri-
ers providing transportation subject to the ju-
risdiction of the Interstate Cominerce Commis-
sion under subchapter I (except a pipeline car-
rier), I1, or III of chapter 105 of this title may
be carried out only with the approval and au-
thorization of the Commission;

(1) consolidation or merger of the proper-
ties or franchises of at least 2 carriers into
one corporation for the ownership, manage-
ment, and operation of the previously sepa-
rately owned properties.

(2) a purchase, lease, or contract to operate
property of another carrier by any number of
carriers.

(3) acquisition of control of a carrier by any '’
number of carriers.

(4) acquisition of control of at least 2 carri-
ers by a person that is not a carrier.

(5) acquisition of control of a carrier by a
person that is not a carrier but that controls
any number of carriers.

(6) acquisition by a rail carrier of trackage
rights over, or joint ownership in or joint use
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of, a railroad line (and terminals incidental to
it) owned or operated by another rail carrier.

(b) A person may carry out a transaction re-
ferred to in subsection (a) of this section or par-
ticipate in achieving the control or manage-
ment, including the power to exercise control or
management, in a common interest of more
than one of those carriers, regardless of how
that result is reached, only with the approval
and authorization of the Commission under
this subchapter. In addition to other transac-
tions, each of the following transactions are
considered achievements of control or manage-
ment: . -

(1) A transaction by a carrier has the effect
of putting that carrier and persons affiliated
with it, taken together, in control of another
carrier.

(2) A transaction by a person affiliated with
a carrier has the effect of putting that carrier
and persons affiliated with it, taken together,
in control of another carrier.

(3) A transaction by at least 2 persons
acting together (one of whom is a carrier or is
affiliated with a carrier) has the effect of put-
ting those persons and carriers and persons
affiliated with any of them, or with any of
those affiliated carriers, taken together, in
control of another carrier.

(c) A person is affiliated with a carrier under
this subchapter if, because of the relationship
between that person and a carrier, it is reason-
able to believe that the affairs of another carri-
er, control of which may be acquired by that
person, will be managed in the interest of the
other carrier. .

(dX1} Approval and authorization by the
Commission are not required if the only parties
to a transaction referred to in subsection (a) of
this section are motor carriers providing trans-
portation subject to the jurisdiction of the
Commission under subehapter II of chapter 105
of this title and the aggregate gross operating
revenues of those carriers were not more than
$300,000 during s period of 12 consecutive
months ending not more than 6 months before
the date of the agreement of the parties cover-
ing the transaction. Ilowever, the approval and
authorization of the Commission is required
when a motor carrier that is controlled by or
affiliated with a carrier providing transporta-
tion subject to the jurisdiction of the Commis-
sion under subehapter I of that chapter is a
party to the transaction.

(2) The approval and authorization of the
Commission are not required if the only parties
to a transaction referred to in subsection (a) of
this section are street, suburban, or interurban
electric railways that are not controlled by or
under common control with a carrier that is op-
erated as part of 8 general rallroad system of
transportation.

(Pub. L. 95-473, Oct. 17, 1978, 92 Stat. 1434.)
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HISTORICAL AND REVISION NOTES
Revised Source (U.S. Code) Source (Statules at
Section Large)

Feb. 4, 1887, ch. 104,
§ 5(2Xa), (5), (8), (D),
(11), and (14), 24 Stat.
380:; Feb. 28, 1920, ch.
91, §407, 41 Stat. 480;
June 16, 1933, ch. 81,
§202, 48 Stat. 218;
June 19, 1834, ch. 652,
§ 602(b), 48 Stat. 1102;
Aug. 8, 1935, ch. 498,
§1, 49 Stat. 543; re-
stated Sept. 18, 1840,
ch. 722, §17, 54 Stat.
907; Aug. 2, 1949, ch.
379, § 4. 63 Stat. 488;
July 27, 1885, Pub. L.
89-83, § 1, 70 Stat. 284;
Feb. 5, 1976, Pub. L.
94-210, §$403, 80 Stat.
63.

11343ca)...... 49:5(2)a), (14).

1134X(D) 49:5(5).
(ist
sentence).
1134Xb) 49:5(8).
(less Ist
sentence).
11343(0)...... 49:5(T)
11AXD)...... 49:5(11).

In subsection (a), the words “may be carried out
only” are substituted for "It shall be lawful” as being
more precise. The words “providing transportation
subject to the jurisdiction of the Interstate Commerce
Commission under subchapter I (except a pipeline car-
rier), II, or III of chapter 105 of this title” are added
for clarity. The words “'as provided In subdivision (b)
of this paragraph or paragraph (3)” are omitted as un-
necessary In view of the restatement of 48:5. The
words “or any part thereof” are omitted as surplus.
The word “previously” is substituted for “theretofore”
as being more appropriate. The words “through own-
ership of its stock or otherwise” are omitted as surplus
and as included in the definition of “control” in sec-
tion 10102 of the revised title. The word “that” is sub-
stituted for “which” as being more appropriate. The
word “it” is substituted for “thereto™ for clarity.

In subsection (b), the words “A person may . . . only
with the approval and authorization of the Commis-
sion under this subchapter” are substituted for “It
shall be unlawful for any person, except as provided in
paragraphs (2) or (3) of this section” for clarity in
view of the restatement. The words “referred to in”
are substituted for “within the scope of" for clarity.
The words “participate in achieving” are substituted
for “to accomplish or effectuate, or to participate in
accomplishing or effectuating™ as being more inclu-
sive. The words “including the power to exercise con-
trol or management” are substituted for 49:5(5) (last
sentence) to eliminate the use of a definition. The
words ‘“‘regardless of how that result is reached" are
substituted for “however such result is attained,
whether directly or indirectly, by use of common di-
rectors, officers, or stockholders, a holding or invest-
ment company or companies, a voting trust or trusts,
or in any other manner whatsoever" as being more in-
clusive. The 2d sentence of 49:5(5) is omitted as obso-
lete. The words “For the purposes of this section’” are
omitted as unnecessary in view of the restatement.
The words “In addition to other transactions’ are sub-
stituted for “but not in anywise limiting the applica-
tion of the provisions thereof” for clarity. The words
“are considered” are substituted for “shall be deemed”
for clarity. The words “A transaction ... has the
effect” are substituted for “and if the effect of such
transaction is” for clarity.

In subsection (c¢), the words “A person is affiliated
with a carrier under this subchapter’” are substituted
for “For the purposes of this section, a person shall be

—J
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held to be affiliated with a carrier” for clarity. The
words “(whether by reason of the method of, or cir-
cumstances surrounding organization or operation, or
whether established through common directors, offi-
cers, or stockholders, a voting trust or trusts, a holding
or investment company or companies, or any other
direct or indirect means)” are omitted as surplus.

In subsection (d), the words "'Approval and authori-
zation by the Commission are not required” are substi-
tuted in both piaces for “Nothing in this section shall
be construed to require the approval or authorization
of the Commission” for clarity. The word “If” is sub-
stituted for “in the case of . . . where” for clarity.
The words “were not more than” are substituted for
“have not exceeded” for consistency. The word
“before” Is substituted for ‘'preceding’ for clarity. The
last sentence of subsection (cX1) is substituted for
*(but not including a motor carrier controlled by or af-
flliated with a carrier as defined in section 1(3) of this
titley" for clarity and to more fully state the excep-
tion. The word “steam” Is omitted as surplus in view of
49:1(18) and 1a(1).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1377, 1654,
11321, 11344, 11345, 11912 of this title.

§ 11344. Consolidation, merger, and acquisition of
control: general procedure and conditions of ap-
proval

(a) The Interstate Commerce Commission
may begin a proceeding to approve and author-
ize a transaction referred to in section 11343 of
this title on application of the person seeking
that authority. When an application is filed
with the Commission, the Commission shall
notify the chief executive officer of each State
in which property of the carriers involved in
the proposed transaction is located and shall
notify those carriers. If a motor carrier provid-
ing transportation subject to the jurisdiction of
the Commission under subchapter II of chapter
105 of this title is involved in the transaction,
the Commission must notify the persons speci-
fied in section 10328(b) of this title. The Com-
mission shall hold a public hearing when a rail
carrier providing transportation subject to the
jurisdiction of the Commission under sub-
chapter 1 of that chapter is involved in the
transaction unless the Commission determines
that a public hearing is not necessary in the
public interest.

(b) In a proceeding under this section, the
Commission shall consider at least the follow-
ing:

(1) the effect of the proposed transaction
on the adequacy of transportation to the
publie.

(2) the effect on the public interest of in-
cluding, or failing to include, other rail carri-
ers in the area involved in the proposed trans-
action,

(3) the total fixed charges that result from
the proposed transaction.

{(4) the interest of carrier employees affect-
ed by the proposed transaction.

(c) The Commission shall approve and au-
thorize a transaction under this section when it
finds the transaction is consistent with the
public interest. The Commission may impose
conditions governing the transaction. When the
transaction contemplates a guaranty or as-
sumption of payment of dividends or of fixed
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charges or will result in an increase of total
fixed charges, the Commission may approve
and authorize the transaction only if it finds
that the guaranty, assumption, or increase is
consistent with the public interest. When a rail
carrier, or a person controlled by or affiliated
with a rail carrier, is an applicant and the
transaction involves a motor carrier, the Com-
mission may approve and authorize the transac-
tion only if it finds that the transaction is con-
sistent with the public interest, will enable the
rail carrier to use motor carrier transportation
to public advantage in its operations, and will
not unreasonably restrain competition. When a
rail carrier is involved in the transaction, the
Commission may require inclusion of other rail
carriers located in the area involved in the
transaction if they apply for inclusion and the
Commission finds their inclusion to be consist-
ent with the public interest.

(Pub. L. 85-473, Oct. 17, 1978, 92 Stat. 1436.)
HISTORICAL AND REVISION NOTES

Revised Source (U.S. Code)

Section
11344¢a)......

Source (Slalutes at
Large)

49:5(2Xb) (less last sen- Feb. 4, 1887, ch. 104,
tence). § 5(2)(b)-(e), 24 Stat.
380; Feb. 28, 1920, ch.

01, § 407, 41 Stat. 480;

June 10. 1921, ch. 20,

§1, 42 Stat. 27, June

19, 1834, ch. @662,

§ 602(b), 48 Stat. 1102;

Aug. 9, 1935, ch. 498,

§1, 49 Stat. 343; re-

stated Sept. 18, 1940,

ch. 722, §17, 54 Stat

807; Aug. 2, 1949, ch.

379, §3, 63 Stat. 485.

11344(b)......
11344(c).....

49:5(2Xc).
48:5(2Xb)  (last
tence), (d). (e).

In subsection (a), the words “may begin a proceed-
ing” are substituted for “and shall afford reasonable
opportunity for interested parties to be heard. If the
Commission shall consider it necessary in order to de-
termine whether the findings specified below may
properly be made, it shall set said application for
public hearing:” for clarity and consistency in view of
subchapter 11 of chapter 5 of title 5 and sectlon 10327
of the revised title. The words ‘‘referred to in section
11343 of this title” are substituted for ‘‘under subdivi-
sion (a) of this paragraph™ for consistency. The words
“when an application is flled” are substituted for
“shall present an application’ for clarity. The words
“and shall notify those carriers” are substituted for
“and also such carriers and the applicant or appli-
cants” for clarity and to eliminate redundancy since
the applicant is on notice by filing the application.

In subsection (b), the words “In a proceeding under
this section” are substituted for “'In passing upon any
proposed transaction under the provisions of this
paragraph” for clarity. The words “at least” are sub-
stituted for “among others” for clarity. The word
“area’” Is substituted for "territory” as being more ap-

propriate.
In subsection (e¢), the words “The Commission shall
.. . when it finds . . . may impose conditions govern-

ing the transaction” are substituted for “If the Com-
mission finds, subject to such terms and conditions
and such modifications as it shall find to be just and
reasonable” for clarity. The word *‘conditions” {s sub-
stituted for ‘“‘terms and conditions” to eliminate re-
dundancy. The words ‘“just and reasonable’ are omit-
ted in view of the words “the transaction is consistent
with the publle interest” and in view of section 706 of
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title 5. The words “such modifications” are omitted as
unn in view of the restatement. The words
“the proposed transaction is within the scope of subdi-
vision (a) of this paragraph” are omitted as unneces-
sary in view of the restatement. The words “‘enter an
order” are omitted as unn in view of sub-
chapter II of chapter 5 of title 5. The words "'upon the
terms and conditions, and with the modifications, so
found to be just and reasonable” are omitted as sur-
plus. The words “When a rall carrier” are substituted
for “Provided, That if a carrier by railroad subject to
this chapter” for clarity. The words “within the mean-
ing of paragraph (8) of this section” are omitted as un-
necessary in view of the restatement. The words “in
the case of any such proposed” are omitted as surplus.
The words “only if it finds™ are substituted for *'shall
not enter such an order unless it finds” for clarity.
The words “transaction is consistent” are substituted
for “transaction proposed will be consistent” for clar-
ity. The word "unreasonably” is substituted for
“unduly” for clarity. The words “When a rail carrier Is
involved in the transaction, the Commission may" are
substituted for “The Commission shall have authority
in the case of a proposed transaction under this para-
graph involving a rallroad or raflroads, as a prerequi-
site to its approval of the proposed transaction™ for
clarity. The words ‘‘upon equitable terms” are omitted
in view of the words “finds . . . inclusion to be consist-
ent with the public interest’” and in view of section 708
of title 5. Thie words “if thiey apply for inclusion” are
substituted for “upon petition by such railroad or rail-
roads requesting such inclusion” for clarity.

SecTION REFERRED TO IN OTHER SECTIONS

‘This section is referred to In sections 1654, 11321,
11345, 11346, 11347, 11348, 11912 of this title.

§ 11345. Consolidation, merger, and acquisition of
control: rail carvrier procedure

(a) If a rail carrier providing transportation
subject to the jurisdiction of the Interstate
Commerce Commission under subchapter I of
chapter 105 of this title is Involved in a pro-
posed transaction under section 11343 of this
title, this section and section 11344 of this title
also apply to the transaction. The Commission
shall publish notice of the application in the
Federal Register by the end of the 30th day
after the application is filed with the Commis-
sion and after a certified copy of it is furnished
to the Secretary of Transportation. However, if
the application is incomplete, the Commission
shall reject it by the end of that period. The
order of rejection is a final action of the Com-
mission under section 10327 of this title.

(b) Written comments about an application
may be filed with the Commission within 45
aays after notice of the application is published
under subsection (a) of this section. Copies of
those comments shall be served on the Secre-
tary of Transportation and the Attorney Gen-
eral, each of whom may decide to intervene as a
party to the proceeding. That decision must be
made by the 15th day after thie date of receipt
of the written comments, and if the decision is
to intervene, preliminary comments about the
application must be sent to the Commission by
the end of the 15th day after the date of re-
celpt of the written comments.

(¢) The Commission shall require that appli-
catious inconsistent with an application, notice
of which was published under subsection (a) of
this section, and applications for inclusion in
the transaction, be filed with it and given to
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the Secretary of Transportation by the 90th
day after publication of notice under that sub-.
section.

(d) The Commission must conclude eviden-
tiary proceedings by the 240th day after the
date of publication of notice under subsection
(a) of this section. However, if the application
involves the merger or control of at least 2 class
1 railroads, as defined by the Commission, it
must conclude evidentiary proceedings by the
end of the 24th month after the date of publi-
cation of notice under subsection (a) of this sec-
tion. The Commission must issue a final deci-
sion by the 180th day after the date it con-
cludes the evidentiary proceedings. If the Com-
mission does not issue a decision that is a final
action under section 10327 of this title, it shall
send written notice to Congress that a decision
was not Issued and the reason why It was not
issued.

(e) The Commission mnay waive the require-
ment that an initia] decision be made under sec-
tion 10327 of this title and make a final deci-
sion itself when it determines that action is re-
quired for the timely execution of its functions
under this subchapter or that an application
governed by this section iIs of major transporta-
tion importance. The decision of the Commis-
sion under this subsection is a final action
under section 10327 of this title.

(f) The Secretary of Transportation may pro-
pose changes In transactions governed by this
section when a rail carrier is involved. The Sec-
retary may appear before the Commission to
support those changes.

(Pub. L. 95-473, Oct. 17, 1978, 92 Stat. 1436.)

HISTORICAL AND REVISION NOTES

Source (U.S. Code) Source (Statutes at
Large)

Revised
Section
11345(8)...... 49:(2)g)1).

Feb. 4, 1887, ch. 104, 24
Stat. 379. § (2Xg), (h);
added Feb. 5, 1876,
Pub. L. 94-210,
§402(b), 90 Stat. 62.

11345(b)...... 49:5(2)gXiD), (1),

113453(c)...... 40:5(2)X(gXIv).

11345(d)...... 49:5(2XgXv), (vi),

(2d sentence).

11345(e)...... 49:5(2Xg) (less (D)«(vi)

and 2d sentence).

11345(1)...... 49:5(2)h).

In the section, the introductory language before
49:5(2Xg)}) is used throughout for clarity in view of
the restatement.

In subsection (a), the words “‘is a final action of the

"Commission under section 10327 of this title” are sub-

stituted for “which order shall be deemed to be final
under the provisions of section 17 of this title” for
clarity.

In subsection (b), the words “Written comments . . ,
may be filed”’ are substituted for “provide that written
comments on an application ... may be filed" for
clarity. The words “That decision must be made by
the 15th day after’” are substituted for “shall be af-
forded 15 days following the date" for clarity.

In subsection (c), the words “in whole or in part” are
omitted as surplus. The word “given’ is substituted for
“furnished’” as being more appropriate.

In subsection (d), the words “does not issue” are sub-
stituted for “fails to issue” as being more precise. The
words “final action under section 10327 of this title”
are substituted for “which is final within the meaning
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of section 17 of this title” for consistency. The words
“send written notice to Congress” are substituted for
“notify the Congress in writing" for clarity.

In subsection (e), the words “waive the requirement
that an initial decision be made under section 10327 of
this title and make a final decision itself”” are substi-
tuted for "it may order that the case be referred di-
rectly (without an initial decision by a division, indi-
vidual Commissioner, board, or administrative law
judge) to the full Commission for a decision for con-
sistency and clarity in view of section 10327 of the re-
vised title. The word “due” is omitted as surplus.

In subsection (f), the words “‘rafl carrier” are substi-
tuted for “carrier by railroad” for consistency. The
words “may appear” are substituted for ''shall have
standing to appear” for clarity.

SECTION REPERRED TO IN OTHER SECTIONS

This section is referred to in sections 11346, 11347,
11348, 11912 of this title.

§ 11346. Consolidation, merger, and acquisition of
control: expedited rail carrier procedure

(a) A rail carrier providing transportation
subject to the jurisdiction of the Interstate
Commerce Commission under subchapter 1 of
chapter 105 of this title or the Secretary of
Transportation may apply, before January 1,
1982, for authority for and approval of a
merger, consolidation, unification or coordina-
tion project (as described in section 1654(c) of
this title), joint use of tracks or other facilities,
or acquisition or sale of assets involving one of
those rail carriers, under this section instead of
sections 11344 and 11345 of this title. The Sec-
retary may apply under this section only when
the parties to the application that are rafl carri-
ers providing transportation subject to the ju-
risdiction of the Commission under subchapter
I of that chapter consent to an application by
the Secretary. A rail carrier may apply under
this section only if it sent the proposed transac-
tion to the Secretary for a report under section
11350 of this title at least 6 months before ap-
plying under this section.

(b) When the Commission notifies persons re-
quired to receive notice that an application has
been filed under this section, the Commission
must include in the notice a copy of the appli-
cation, a summary of the proposed transaction,
and the applicant’s reasons and public interest
justification for the transaction. When the
Commission notifies the Secretary of Transpor-
tation that an application has been filed under
this section, the Commission shall also request
the report of the Secretary prepared under sec-
tion 11350 of this title. By the 10th day after
receiving an application under this section, the
Commission shall send notice of the proposed
transaction to—

(1) the chief executive officer of each State
that may be affected by the execution or im-
plementation of the proposed transaction;

(2) the Attorney General;

(3) the Secretary of Labor; and

(4) the Secretary of Transportation (unless
the Secretary is the applicant under subsec-
tion (a) of this section).

(c) The Commission shall designate a panel of
the Commission to make a recommended deci-
sion on each application under this section. The
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panel must begin a proceeding by the 90th day
after the date the Commission receives the ap-
plication, complete the proceeding by the 180th
day after the application is referred to it, and
give its recommended decision and certify the
record to the entire Commission by the 90th
day after the proceeding is completed. The
panel may use employees appointed under sec-
tion 3105 of title 5 and the Rail Services Plan-
ning Office in conducting the proceeding, eval-
uating the application and comments received
about it, and determining whether it is in the
public interest to approve and authorize -the
transaction under the last sentence of subsec-
tion (d) of this section. To carry out this sub-
section, the panel may make rules and rulings
to avoid unnecessary costs and delay. In making
its recommended decision, the panel shall—

(1) request the views of the Secretary of
Transportation about the effect of the trans-
action on the national transportation policy,
as stated by the Secretary, and consider the
report submitted under section 11350 of this
title;

(2) request the views of the Attorney Gen-
eral about the effect of the transaction on
competition; and

(3) request the views of the Secretary of
Labor about the effect of the transaction on
rail carrier employees, particularly whether
the proposal contains adequate employee pro-
tection provisions.

The Secretaries and the Attorney General shall
send their written views to the panel. Those
statements are available to the public under
section 552(a) of title 5.

(d) When the recommended decision and
record of a proceeding under this section are
certified to the entire Commission, it must hear
oral argument on the matter certified to it and
make a final decision by the 120th day after re-
ceiving the recommended decision and record.
The Commission may extend a time period
under subsection (¢) of this section or under
this subsection but must make its final decision
by the end of the 2d year-after receipt of the
application by the Commission. The Commis-
sion shall consider the report of the Secretary
of Transportation under section 11350 of this
title in making its final decision. The final deci-
sion must be accompanied by a written opinion
stating the reasons for the Commission action.
The Commission may—

(1) approve the transaction if the Commis-
sion determines the transaction is in the
public interest;

(2) approve the transaction with conditions
and modifications that it determines are in
the public interest; or

(3) disapprove the transaction if it deter-
mines the transaction Is not in the public in-
terest.

(Pub. L. 95-473, Oct. 17, 1978, 92 Stat. 14317.)
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accamplishing or efiectuating’” as being more inclu-
sive. The words “including the power to exercise con-
trol or management” are substituted for 48:5(5) (last
sentence) to eliminate the use of a definition. The
words “regardless of how that result is reached” are
substituted for *“however such result Is aitained,
whether directly or indirectly, by use of common ai-
rectors, officers, or stockholders, 2 holding or invest-
ment company or companies, & voting {rust or trusts,
or in any other:manner whatsoever” as being more in-
clusive. The 2d sentence of 48:6(5) is omitted as obso-
lete. The words “For .the purposes of this section” are
omitied as unnecessary in view of the restatement.
The words “In addition to other transactions” are sub-
stituted for “but not in anywise limiting the applim-
ti6n of the provisions thereof” for clarity. The-words
“are considered™ are substituted for “shall be deemed”
for clarity. The ,words “A transaction ... has-the
effect” are substituted for “and {f the effect.of such
transaction is” for clarity. .-

In subsectlon (c), the words “A person is affiliated
with a carrier under this subchapler” are substituted
for “For the purposes of this section, a person shall be
held to be affiliated with a carrier” for clarity. The
words “(whether by reason of the method of, or cir-
cumstances surrounding organization or operation, or
whether established through common directors, offi-
cers, or stockholders, a voting trust or trusts, a holding
or investment company or companies, or any other
direct or indirect means)” are omitted as surplus.

In subsection (d), the words “Approval and authori-
zation by the Commission are not required” are substi-
tuted in both places for “Nothing in this section shall
be construed torequire the approval or authorization
of the Commission” for clarity. The word “if” is sub-
stituted for “in the case of . . . where” for clarity.
The words “were not more than” are substituted for
“have not exceeded” for consistency. The word
“before” is substituted for “preceding” for clarity. The
last sentence of mubsection (eX1) is substituted for
“(but not Including a motor carrier controiled by or al-
filiated with a carrier as defined in section 1(3) of this
title)” for clarity and to more fully state the excep-
tion. The word “steam” is omit.ted as surplus in view of
49:1(18) and 1atl). -°

AMENDMENTS

15982—Subsec. (e). Pub. L. 97-281 added subsec. {(e).
1880—Subsec. (dX1). Pub. L. 96-288 substituted
“$2,000,000” for “$300,000".

ErrecTIVE DaTz OF 1982 AMENDMENT

Amendment by Pub. 1. 87-281 effective on the 60th
day after Sept. 230, 1982, see section 31(a) of Pub. L.
g;zm. set out as a note under section 10101 of this

e,

Savinegs PROVISIONS

Pub. L. 96-443, title II, § 228(e), Oct. 14, 1980, 94
Stat. 1934, provided that: “Any application filed or
pending on the effective date of this Act [Oct. 1, 1980]
under section 11343, 11344, or 11345 of titie 49, United
States Ccde. before the Secretary of Transportation,
the Intersiate Commerce Commission, or any court
shall be adjudicated or determined as §f this Act [see
Shor: Title of 1980 Amendment note set out under
section 10101 of this title] had not been enacted.”

SecTioR Rxreanes 1o IN OTHIR SzcTions

This section is referred 1o in sections 333, 113131,
11344, 11345, 11345a, 11351, 11812 of this title; section
1377 of Appendix to this title.

§11344. Consolidation, merger, and acquisition of
control: general procedure and conditions of ap-
proval

ize a transaction referred to in section 11343 of
this title on application of the person seeking
that authority. When an application is filed
with the Commission, the Commission “shall
notify the chief executive officer of each State
in which property of.the carriers involved in

: the proposed transaction is located and shall

notify those carriers. If a motor carrier provid-
ing transportation subject to the Jurisdiction of
the Commissior uinder subchapter IT of chapter
105 of this title is mvolved in the transa.ctxon,
the Commission must notify the persons speci-
fied in section 10328(b) of this title. The Com-
mission shall hold a public hearing when a “rail
carrier providing transportation subject to the
jurisdiction of, the' Commisslon under sub-
chapter I of that chapter is involved in the
transaction unless the Commission determines
that a public hearing is not necessary in the
public interest.

(bX1) In a proceeding under this section
which involves the merger or control of at least
two class I railroads, as defined by the Commis-
sion, the Commission shall consider ati least the
following:

{A) the efiect of the proposed transaction
on the adequacy of transportation to the
public. .

(B) the etfect on the public interest of in-
cluding, or failing to include, other rafl carri-
ers in the area involved in the proposed trans-
action.

(C) the total fixed charges that result from
the proposed transaction.

(D) the interest of carrier employees affect-
ed by the proposed transaction.

(E) whether the proposed transaction would
have an adverse effect on competition among
rall carriers in the affected region.

(2) In a proceeding under this section wh_icﬁ‘

involves only carriers of passengers providing
transportation subject to the jurisdiction of the
Interstate Commerce Commission under sub-
chapter II of chapter 105 of this title, the Com-
mission shall consider at least the following:

(A) the effect of the proposed transaction
on the adequacy of transportation to the
public.

(B) the effect on the public interest of in-
cluding, or failing to include, other rail carri-
ers in the area involved in the proposed trans-
action.

(C) the total fixed charges that result from
the proposed transaction.

(D) the interest of carrier employess affect-
ed by the proposed transaction.

(¢) The Commission shall approve and au-
thorize a transaction under this section when it
finds the transaction Is conpsistent with the
public interest. The Commission may impose
conditions governing the transaction. When the
transaction contempiates a guaranty or as-
sumption of payment of dividends or of fixed

charges or will result in an increase of total .

-.m'

fixed charges, the Commission may approve
and authorize the transaction only if ft ﬁnds

that the gunaranty, assumption, or increase’ AL
consistent with the public interest. When & rail @ .
earrier, or a person controlled by or affiliated:

H
32
Fd

(a) The Interstate Commerce Commission
may begin a proceeding to approve and author-
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with a rail carrier, is an applicant and the
transaction involves a motor carrier, the Com-
mission may approve and authorize the transac-
tion only if it finds that the transaction is con-
sistent with the public interest, will enable the
rail earrier to use motor carrier transportation

to public advantage In its operations, .and will -

not unreasonably restrain competition. When a
rail carrier is involved in the transaction,” the
Commission may require inclusion of other rail
carriers located in the area involved in the
transaction if they apply for inclusion and the
Commission finds their inclusion to be consist-
ent with the public interest.

(d) In a proceeding under this secluon which
does .not involve thé merger or control of.at
least two class I raflroads, as defined by the
Commission, the Commission shall approve
such an application unless it finds that—

(1) as a result of the transaction, there is
likely to be substantial lessening of competi-
tion, creation of a monopoly, or restraint of
trade in freight surface transportation in any
tegion of the United States: and

(2) the anticompetitive effects of the trans-
action outweigh the public interest in meet-
ing significant transportation needs.

In making such findings, the Commission shall,
with respect to any application that is part of a
plan or proposal developed under section
§(a)-(d) of the Department of Transportation
Act ' (49 U.S.C. 1854(a)~(d)), accord substantial
weight to any recommendations of the Secre-
tary of Transportation. The provisions of this
subsection do not apply to any proceédirg
under this section which involves only carriers
of passengers providing transportation subject
to the jurisdiction of the Commission under
subcha.pter IX of chapter 105 of this title.

{e) A rall carrier, or a person controlled by or
affiliated with a rail carrier, together with one
or more affected shippers, may apply for ap-
proval under this subsection of a transaction
for the purpose of providing motor carrier
transportation prior or subsequent to rail trans-
portation to serve inadequately served shippers
located on a railroad other than the applicant
carrier. Such application shall be approved by
the Commission if the applicants demonstrate
presently impaired rail service and inadequate
motor common carrier service which results in
the serious failure of the rail carrier serving the
shippers to meet the rail equipment or trans-
portation schedules of shippers or seriously to
fall otherwise to provide adequate normal rail
services required by shippers and which ship-
pers would reasonably expect the rail carrier to
provide. The Commission shall approve or dis-
spprove applications under this subsection
within 30 days after receipt of such application.
The Commission shall approve applications
which are not protested by interested parties
wi:ihjn 30 days following receipt of such appli-
cation.
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words “(whether by reason of the method of, or cir-
cumstances surrounding organization or operation, or
whether established through common directors, offi-
cers, or stockholders, a voting trust or trusts, a holding
or investment company or companies, or any other
direct or indirect means)” are omitted as surplus.

In subsection (d), the words “Approval and authori-
eation by the Commission are not required” are substi-
tuted In both places for “Nothing In this section shall
be construed to require the approval or authorization
of the Commission” for clarity. The word “if”" is sub-
stituted for “in the case of ... where” for clarity.
The words “were not more than” are substituted for
“have not exceeded” for consistency. The word
“before” is substituted for “preceding” for clarity. The
last sentence of subsection (c)(1) is substituted for
“(but not including a motor carrier controlled by or af-
filiated with a carrier as defined in section 1(3) of this
title)” for clarity and to more fully state the excep-
tion. The word “steam" is omitted as surplus in view of
49:1(18) and 1a(1).

AMENDMENTS
1882--Subsec. (e). Pub. L. 87-261 added subsee. (e).
1880—8ubsec. (d)(1). Pub. L. 88-206 substituted
$2,000,000” for **$300,000™.

EyrecTIvE DATE Or 1982 AMENDMENT

Amendment by Pub. L. 97-261 effective on 60th day
after Sept. 20, 1082, see sectlon 31(a) of Pub. L. 87-261,
set out as a note under section 10101 of this title.

SaviNGs PROVISION

Pub. L. 96-448, title II, § 228(e), Oct. 14, 1980, 84
Stat. 1934, provided that: “Any application filed or
pending on the effective date of this Act [Oct. 1, 1880)
under section 11343, 11344, or 11345 of title 49, United
States Code, before the Secretary of Transportation,
the Interstate Commerce Commission, or any court
shall be adjudicated or determined as if this Act [see
Short Title of 1980 Amendment note set out under
section 10101 of this title] had not been enacted.”

SECTION REFERRED TO IN OTHER SDCTIONS

This section is referred to in sections 333, 11321,
11344, 11345, 11345a, 11351, 11812 of this title.

8 11344. Consolidation, merger, and scquisition of
control: general procedure and conditions of ap-
proval

(a) The Interstate Commerce Commission
may begin a proceeding to approve and author-
ize a transaction referred to in section 11343 of
this title on application of the person seeking
that authority. When an application is filed
with the Commission, the Commission shall
notify the chief executive officer of each State
in which property of the carriers involved in
the proposed transaction is located and shall
notify those carriers. If a motor carrier provid-
ing transportation subject to the jurisdiction ot
the Commission under subchapter 1I of chapter

105 of this title is involved in the transaction,

the Commission must notify the persons speci-

fied in section 10328(b) of this title. The Com-
mission shall hold a public hearing when a rail
carrier providing transportation subject to the
jurisdiction of the Commission under subchap-
ter I of that chapter is involved in the transac-

tion unless the Commission determines that a

t:"eubllc hearing is not necessary in the public in-

rest.

(bX1) In a proceeding under this section
which involves the merger or control of at ieast
two class I rallroads, as defined by the Commis-

TITLE 49—TRANSPORTATION
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slon, the Commission shail consider at least the
following:

(A) the effect of the proposed transaction
on the adequacy of transportation to the
public.

(B) the effect on the public interest of in-
cluding, or failing to include, other rail carri-
ers in the area involved in the proposed trans-
action.

(C) the total fixed charges that result from
the proposed transaction.

(D) the interest of carrier employees affect-
ed by the proposed transaction.

(E) whether the proposed transaction would
have an adverse effect on competition among
rail carriers in the affected region.

(2) In a proceeding under this section which
involves only carriers of passengers providing
transportation subject to the jurisdiction of the
Interstate Commerce Commission under sub-
chapter II of chapter 105 of this title, the Com-
mission shall consider at least the following:

(A) the effect of the proposed transaction
on the adequacy of transportation to the
public.

(B) the effect on the public interest of in-
cluding, or failing to include, other rail carri-
ers in the area involved in the proposed trans-
action.

(C) the total fixed charges that result from
the proposed transaction.

(D) the interest of carrier employees affect-
ed by the proposed transaction.

(c¢) The Commisslon\ shali approve and au-
thorize a transaction under this section when it
finds the transaction is consistent with the
public Interest. The Commission may impose
conditions governing the transaction. When the
transaction contemplates a guaranty or as-
sumption of payment of dividends or of fixed
charges or will result in an increase of total
fixed charges, the Commission may approve
and authorize the transaction only if it finds
that the guaranty, assumption, or increase is
consistent with the public interest. When a rail
carrier, or a person controlied by or affiliated
with a rail carrier, is an applicant and the
transaction involves a motor carrier, the Com-
mission may approve and authorize the transac-
tion only if it finds that the transaction is con-
sistent with the public interest, will enable the
rafl carrier to use motor carrier transportation
to public advantage in its operations, and will
not unreasonably restrain conpetition. When a
rail carrier is invoived in the transaction., the
Commission may require inciusion of other rail
carriers located in the area involved in the
transaction if they apply for inclusion and the
Commission finds their inclusion to be consist-
ent with the public interest.

(d) In a proceeding under this section which
does not involve the merger or control of at
least two class I raliroads, as defined by the
Commission, the Commission shall approve
such an application unless it finds that—

(1) as a resuit of the transaction, there is
likely to be substantiai lessening of competi-
tion, creation of a monopoly, or restraint of
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trade in freight surface transportation in any
region of the United States; and

(2) the anticompetitive effects of the trans-
action outweigh the public interest in meet-
ing significant transportation needs.

In making such findings, the Commission shall,
with respect to any application that is part of a
plan or proposal developed under section
333(a)-(d) of this title, accord substantial
weight to any recommendations of the Secre-
tary of Transportation. The provisions of this
subsection do not apply to any proceeding
under this section which involves only carriers
of passengers providing transportation subject
to the jurisdiction of the Commission under
subchapter II of chapter 105 of this title.

(e) A rafl carrier, or a person controlled by or
affiliated with a rail carrier, together with one
or more affected shippers, may apply for ap-
proval under this subsection of a transaction
for the purpose of providing motor carrier
transportation prior or subsequent to rail trans-
portation to serve inadequately served shippers
located on a rallroad other than the applicant
carrier. Such application shall be approved by
the Commission if the applicants demonstrate
presently impaired rail service and inadequate
motor common carrier service which results in
the serious failure of the rall carrier serving the
shippers to meet the rail equipment or trans-
portation schedules of shippers or seriously to
fail otherwise to provide adequate normal rail
services required by shippers and which ship-
pers would reasonably expect the rail carrier to
provide. The Commission shall approve or dis-
approve applications under this subsection
within 30 days after receipt of such application.
The Commission shall approve applications
which are not protested by interested parties
within 30 days following receipt of such appli-
cation.

(Pub. L. 95-473, Oct. 17, 1978, 92 Stat. 1436;
Pub. L. 96-448, title II, § 228(a)-(c), Oct. 14,
1980, 94 Stat. 1931; Pub. L. 97-261, § 21K1), (g),
Sept. 20, 1982, 96 Stat. 1123; Pub. L. 98-216,
§ 2(4), Feb. 14, 1984, 98 Stat. 5.)

HISTORICAL AND REVISION NOTES

Pus. L. 95473
g:c"t‘l‘:: Source (U.S. Code) | Sowurce (Statutes al Large)
11344(a).......| 49:5(2XDb) (leu Iast uu.
sentence g(znb)-(e). h sm.
28, 1920, ch. 91.
407, 41 Stat. 480; June
0, 1931, ch. 20, §1, 42
Stat. 27; June 10, 103
ch. 6532, § 602(b), 48 Stat.
1102; Aug. 9, 1025,
408, § 1. 40 Btat. 543: re.
Sept. 18, luo ch.
722, §7. b4 Btal. 90T
Aug. 2, 1949, ch. an 3.
63 Stat. 485.
11344(D)....... 49:5(2Xc).
11344(c)......| 49:5(2XDb) (last
?e;:bence). (d),
e).

In subsectiont (a), the words “may begin a proceed-
ing"” are substituted for “and shail afford reasonable
opportunity for interested parties to be heard. If the
Commission shall consider it necessary in order to de-
termine whether the findings specified below may
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properly be made, it shall set sald application for
public hearing;” for clarity and consistency in view of
subchapter II of chapter 5 of title § and section 10327
of the revised title. The words “referred to in section
11343 of this title” are substituted for “under subdivi.
slon (a) of this paragraph” for consistency. The words
“when an application is filed” are substituted for
“shall present an application” for clarity. The words
“and shall notify those carriers” are substituted for
“and also such carriers and the applicant or appli-
cants” for clarity and to eliminate redundancy since
the applicant is on notice by filing the application.

In subsection (b), the words “In a proceeding under
this section” are substituted for “In passing upon any
proposed transaction under the provisions of this
paragraph” for clarity. The words “at least” are sub-
stituted for “among others” for clarity. The word
“area” is substituted for “‘territory” as being more ap-
propriate.

In subsection (c), the words "The Commission shall

. when it finds . . . may impose conditions govern-
ing the transaction’” are substituted for “‘If the Com-
mission finds, subject to such terms and conditions
and such modifications as it shall find to be just and
reasonable” for clarity. The word “conditions” is sub-
stituted for “terms and conditions” to eliminate re-
dundancy. The words “just and reasonable” are omit-
ted in view of the words “the transaction is consistent
with the public interest” and in view of section 706 of
title 5. The words “such modifications™ are omitted as
unnecessary in view of the restatement. The words
“the proposed transaction is within the scope of subdi-
vision (a) of this paragraph” are omitted as unneces-
sary in view of the restatement. The words “enter an
order” are omitted as unnecessary in view of subchap-
ter II of chapter 5 of title 5. The words “upon the
terms and conditions, and with the modifications, so
found to be just and reasonable” are omitted as sur-
plus, The words “When a rall carrier” are substituted
for “Provided, That if a carrier by rallroad subject to
this chapter’ for clarity. The words “within the mean-
ing of paragraph (6) of this section” are omitted as un-
necessary In view of the restatement. The words “In
the case of any such proposed” are omitted as surplus.
The words “only if it finds" are substituted for “shall
not enter such an order unless it finds” for clarity.
The words “transaction is consistent” are substituted
for “transaction proposed will be consistent” for clar-
ity. The word ‘“unreasonably” Is substituted for
“unduly” for clarity. The words “When a rail carrier is
involved in the transaction, the Commission may" are
substituted for “The Commission shall have authority
in the case of a proposed transaction under this para-
graph involving a railroad or rallroads, as a prerequi-
site to its approval of the proposed transaction” for
clarity. The words “upon equitable terms” are omitted
in view of the words “finds . . . inclusion to be consist-
ent with the public interest” and in view of section 706
of title 5. The words “if they apply for inclusion™ are
substituted for “upon petition by such railroad or rail-
roads requesting such inclusion’ for clarity.

Pus. L. 98-218

This amends cross-references in sections 10904(dX2)
and (eX3) and 11344(d) of title 49 affected by the codi-
fication of subtitle I of title 49 by section 1 of the Act
of January 12, 1983 (Pub. L. 87-449, 96 Stat. 2413).

AMENDMENTS

1884—Subsec. (d). Pub. L. 98-216 substituted “sec-
tion 333(a)-(d) of this title for “section 5(a)-(d) of the
Department of Transportation Act (40 U.S.C.
1654¢a)-(d))".

1982--8Bubsec, (b). Pub. L. 97-261, § 21({), redesignat-
ed existing provisions as par. (1) and former pars. (1)
through (5) as subpars, (A) through (E), respectively,
and added par. (2).
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Subsec. (d). Pub. L. 97-261, § 21(g), inserted provi-
sfon that this subsection does not apply to any pro-
ceeding under this section which involves only carriers
of passengers providing transportation subject to the
jurisdiction of the Commission under subchapter 1I of

chapter 105 of this title.

1880—Subsec. (b). Pub. L. 96-448, § 228(a), inserted
in provision preceding par. (1) “which Involves the
merger or control of at least two class I rallroads, as
defined by the Commission” after “this section” and

added par. (5).
Subsecs. (d), (e). Pub. L. 96-448, § 228(b), (c), added

subsecs. (d) and (e).
EFFECTIVE DATE oF 1982 AMENDMENT

Amendment by Pub. L. 87-261 effective on 60th day
after Sept. 20, 1982, see section 31(a) of Pub. L. 97-261,
set out as a note under section 10101 of this title.

ErrecTIvE DATE OP 1980 AMENDMENT

Amendment by Pub. L. 96-448 effective Oct. 1, 1880,
see section 710(a) of Pub. L. 96-448, set out as & note
under section 10101 of this title.

Savires Provision

Pub. L. 99-570, title III, §3403, Oct. 27, 1986, 100
Stat. 3207-102, provided that: “In any proceeding
under section 11344 of title 48, United States Code, In-
volving an application by a rail carrier (or a person
controlled by or affiliated with a rall carrier) to ac-
quire a motor carrier, the Interstate Commerce Com-
mission, and any Federal court reviewing action of the
Commission, shall follow the standards set forth in
the Commission decision in Ex Parte No. 438 if the ap-
pllcant rail carrier, between July 20, 1884, and Septem-
ber 30, 1986 (1) flled an application with the Commis-
sion to acquire a motor carrier, (2) entered into a con-
tract or signed a letter of intent to acquire a motor
carrier, or (3) made a public tender offer to acquire a
motor carrier.”

Applications filed or pending on Oct. 1, 1980, under
this section, before the Secretary of Transportation,
the Interstate Commerce Commission, or any court to
be adjudicated or determined as if Pub. L. 96-448 had
not been enacted, see section 228(e) of Pub. L. 96-448,
set out as a note under section 11343 of this title.

SecrioN REFERRED TO IN OTHER SECTIONS
This section is referred to In sections 333, 11321,
11345, 11345a, 11346, 11347, 11348, 11381, 11912 of this
title; title 45 sections 1112, 1322,

8 11345. Consolidation, merger, and acquisition of
control: rall carrier procedure

(a) If a rail carrier providing transportation
subject to the jurisdiction of the Interstate
Commerce Commission under subchapter I of
chapter 105 of this title is involved in a pro-
posed transaction under section 11343 of this
title, this section and section 11344 of this title
also apply to the transaction. The Commission
shall publish notice of the application in the
Federal Register by the end of the 30th day
after the application is filed with the Commis-
sion and after a certified copy of it is furnished
to the Secretary of Transportation. However, if
the application is incomplete, the Commission
shall reject it by the end of that period. The
order of rejection is a final action of the Com-
mission under section 10327 of this title. The
published notice shall indicate whether the ap-
plication involves—

(1) the merger or control of at least two
class I railroads,”as defined by the Commis-
sion, to be decided within the time limits
specified in subsection (b) of this section;

TITLE 49—TRANSPORTATION
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(2) transactions of regional or national
transportation significance, to be decided
within the time limits specified in subsection
(c) of this section; or

(3) any other transaction covered by this
section, to be decided within the time limits
specitied in subsection (d) of this section.

(b) If the application mvolves the merger or
control of two or more class 1 rallroads, as de-
fined by the Commission:

(1) Written comments about an application
may be filed with the Commission within 45
days after notice of the application is pub-
lished under subsection (a) of this section.
Copies of such comments shall be served on
the Secretary of Transportation and the At-
torney General, each of whom may decide to
intervene as a party to the proceeding. That
decision must be made by the 15th day after
the date of receipt of the written comments,
and if the decision is to intervene, prelimi-
nary comments about the application must be
sent to the Commission by the end of the
15th day after the date of receipt of the writ-
ten comments.

(2) The Commission shall require that ap-
plications inconsistent with an application,
notice of which was published under subsec-
tion (a) of this section, and applications for
inclusion in the transaction, be filed with it
and given to the Secretary of Transportation
by the 90th day after publication of notice
under that subsection.

(3) The Commission must conclude eviden-
tlary proceedings by the end of the 24th
month after the date of publication of notice
under subsection (a) of this section. The Com-
mission must issue a final decision by the
180th day after the date on which it con-
cludes the evidentiary proceedings.

(c) If the application involves a transaction
other than the merger or control of at least two
class I railroads, as defined by the Commission,
which the Commission has determined to be of
regional or national transportation significance:

(1) Written comments about an application
may be filed with the Commission within 30
days after notice of the application is pub-
lished under subsection (a) of this section.
Coples of such comments shall be served on
the Secretary of Transportation and the At-
torney General, each of whom may decide to
intervene as a party to the proceeding. That
decision must be made by the 15th day after
the date of receipt of the written comments,
and if the decision is to intervene, prelimi-
nary comments about the application must be
sent to the Commission by the end of the
15th day after the date of receipt of the writ-
ten comments.

(2) The Commission shall require that ap-
plications inconsistent with an application,
notice of which was published under subsec-
tion (a) of this section, and applications for
inclusion in the transaction, be filed with it
and given to the Secretary of Transportation
by the 60th day after publication of notice
under that subsection.
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Federal Highway Administration, DOT

eliminate a railroad-highway grade
crossing or accomplish other railroad
involved work. -

A dwagnostic team means a group of
knowledgeable representatives of the
parties of interest in a railroad-high-
way crossing or a group of crossings.

Main line railroad track means a track
of a principal line of a railroad, includ-
ing extensions 'through yards, upon
which trains are operated by timetable
or train order or both, or the use of
which is governed by block signals or
by centralized traffic control.

Passiwe warning devices means those
types of traffic control devices, includ-
ing signs, markings and other devices,
located at or in advance of grade cross-
ings to indicate the presence of a cross-
ing but which do not change aspect
upon the approach or presence of a
train.

Preliminary engineering shall mean
the work necessary to produce con-
struction plans, specifications, and es-
timates to the degree of completeness
required for undertaking construction
thereunder, including locating, sur-
veying, designing, and related work.

Railroad shall mean all rail carriers,
publicly-owned, private, and common
carriers, including line haul freight and
passenger railroads, switching and ter-
minal railroads and passenger carrying
railroads such as rapid transit, com-
muter and street railroads.

Utility shall mean the lines and facili-
ties for producing, transmitting or dis-
tributing communications, power, elec-
tricity, light, heat, gas, oil, water,
steam, sewer and similar commodities.

[40 FR 16059, Apr. 9, 1975, as amended at 62
FR 45328, Aug. 27, 1997]

§646.206 Types of projects.

(a) Projects for the elimination of
hazards, to both vehicles and pedes-
trians, of railroad-highway -crossings
may Include but are not limited to:

(1) Grade crossing elimination;

(2) Reconstruction of existing grade
separations; and

(3) Grade crossing improvements.

(b) Other railroad-highway projects
are those which use railroad properties
or involve adjustments to railroad fa-
cllities required by highway construc-
tion but do not involve the elimination
of hazards of railroad-highway cross-
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ings. Also included are adjustments to
facilities that are jointly owned or
used by railroad and utility companies.

§646.208 Funding.

(a) Ralilroad/highway crossing
projects may be funded through the
Federal-aid funding source appropriate
for the involved project.

(b) Projects for the elimination of
hazards at railroad/highway crossings
may, at the option of the State, be
funded with the funds provided by 23
U.8.C. 133(d)(1).

[62 FR 45328, Aug 27, 1997]

§646.210 Classification of projects and
railroad share of the cost.

(a) State laws requiring railroads to
share in the cost of work for the elimi-
nation of hazards at railroad-highway
crossings shall not apply to Federal-aid
projects.

(b) Pursuant to 23 U.S.C. 130(b), and
43 CFR 1.48:

(1) Projects for grade crossing im-
provements are deemed to be of no as-
certainable net benefit to the railroads
and there shall be no required railroad
share of the costs.

(2) Projects for the reconstruction of
existing grade separations are deemed
to generally be of no ascertainable net
benefit to the railroad and there shall
be no required railroad share of the
costs, unless the railroad has a specific
contractual obligation with the State
or its political subdivision to share in
the costs.

(3) On projects for the elimination of
existing grade crossings at which ac-
tive warning devices are in place or or-
dered to be installed by a State regu-
latory agency, the railroad share of the
project costs shall be 5 percent.

(4) On projects for the elimination of
existing grade crossings at which ac-
tive warning devices are not in place
and have not been ordered installed by
a State regulatory agency, or on
projects which do not eliminate an ex--
isting crossing, there shall be no re-
quired railroad share of the project
cost.

(¢) The required railroad share of the
cost under §646.210(b)(3) shall be based
on the costs for preliminary engineer-
ing, right-of-way and construction
within the limits described below:

247

Page: 144
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(1) Where a grade crossing is elimi- .

nated by grade separation, the struc-
ture and approaches required to transi-
tion to a theoretical highway profile
which would have been constructed if
there were no rallroad present, for the
number of lanes on the existing high-
way and in accordance with the cur-
rent design standards of the State
highway agency.

(2) Wheré another facility, such as a
highway or waterway, requiring a
bridge structure is located within the
limits of a grade separation project,
the estimated cost of a theoretical
structure and approaches as described
in §646.210(c)(1) to eliminate the rail-
road-highway grade crossing without
considering the presence of the water-
way or other highway.

(3) Where a grade crossing is elimi-
nated by railroad or highway reloca-
tion, the actual cost of the relocation
project, the estimated cost of the relo-
cation project, or the estimated cost of
a structure and approaches as de-
scribed in §646.210(c)(1), whichever is
less.

(d) Railroads may voluntarily con-
tribute a greater share of project costs
than is required. Also, other parties
may voluntarily assume the railroad’s
share.

§646.212 Federal share.

(a) General. (1) Federal funds are not
eligible to participate in costs incurred
solely for the benefit of the railroad.

(2) At grade separations Federal
funds are eligible to participate in
costs to provide space for more tracks
than are in place when the railroad es-
tablishes to the satisfaction of the
State highway agency and FHWA that
it has a definite demand and plans for
installation of the additional tracks
within a reasonable time.

(3) The Federal share of the cost of a
grade separation project shall be based
on the cost to provide horizontal and/or
vertical clearances used by the railroad
in its normal practice subject to limi-
tations as shown in the appendix or as
required by a State regulatory agency.

(b) The Federal share of railroad/
highway crossing projects may be:

(1) Regular pro rata sharing as pro-
vided by 23 U.S.C. 120(a) and 120(b).
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(2) One hundred percent Federal
share, as provided by 23 U.S.C. 120(c).

(3) Ninety percent Federal share for
funds made available through 23 U.S.C.
133(d)(1).

[40 FR 16059, Apr. 9, 1975, as amended at 47
FR 33955, Aug. 5, 1982; 53 FR 32218, Aug. 24,
1988; 62 FR 45328, Aug. 27, 1997]

§646.214 Design.

(a) General. (1) Facilities that are the
responsibility of the railroad for main-
tenance and operation shall conform to
the specifications and design standards
used by the railroad in its normal prac-
tice, subject to approval by the State
highway agency and FHWA.

(2) Facilities that are the responsi-
bility of the highway agency for main-
tenance and operation shall conform to
the specifications and design standards
and guides used by the highway agency
in its normal practice for Federal-aid
projects.

(b) Grade crossing improvements. (1) All
traffic control devices proposed shall
comply with the latest edition of the
Manual on Uniform Traffic Control De-
vices for Streets and Highways supple-
mented to the extent applicable by
State standards.

(2) Pursuant to 23 U.S.C. 109(e), where
a railroad-highway grade crossing is lo-
cated within the limits of or near the
terminus of a Federal-aid highway
project for construction of a new high-

- way or improvement of the existing

roadway, the crossing shall not be
opened for unrestricted use by traffic
or the project accepted by FHWA until
adequate warning devices for the cross-
ing are installed and functioning prop-
erly.

(38)(1) Adeguate warning devices, under
§646.214(b)(2) or on any project where
Federal-aid funds participate in the in-
stallation of the devices are to include
automatic gates with flashing light
signals when one or more of the fol-
lowing conditions exist:

(A) Multiple main line railroad
tracks.

(B) Multiple tracks at or in the vicin-
ity of the crossing which may be occu-
pied by a train or locomotive so as to
obscure the movement of another train
approaching the crossing.
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(f) At the request of an applicant and
at the discretion of the Responsible Of-
ficial, an applicant may prepare an EA
or EIS and supporting documents or
enter into a third-party contract pur-
suant to §6.303.

(g) The Responsible Official must re-
view, and take responsibility for the
completed NEPA documents, before
rendering a final decision on the pro-
posed action.

$6.303 Third-party agreements.

(a) If an EA or EIS is to be prepared
for an action subject to subparts A
through C of this part, the Responsible
Official and the applicant may enter
into an agreement whereby the appli-
cant engages and pays for the services
of a third-party contractor to prepare
an EA or EIS and any assoclated docu-
ments for consideration by EPA. In
such cases, the Responsible Official
must approve the qualifications of the
third-party contractor. The third-party
contractor must be selected on the
basis of ability and absence of any con-
flict of interest. Consistent with 40
CFR 1506.5(c), in consultation with the
applicant, the Responsible Official
shall select the contractor. The Re-
sponsible Official must provide guid-
ance to the applicant and contractor
regarding the information to be devel-
oped, including the project’s scope, and
guide and participate in the collection,
analysis, and presentation of the infor-
mation. The Responsible Official has
sole authority for final approval of and
EA or EIS.

(1) The applicant must engage and
pay for the services of a contractor to
prepare the EA or EIS and any associ-
ated documents without using EPA fi-
nancial assistance (including required
match).

(2) The Responsible Official, in con-
sultation with the applicant, must en-
sure that the contractor is qualified to
prepare an EA or EIS, and that the sub-
stantive terms of the contract specify
the Information to be developed, and
the procedures for gathering, analyzing
and presenting the information.

(3) The Responsible Official must pre-
pare a disclosure statement for the ap-
plicant to include in the contract
specifying that the contractor has no
financial or other interest in the out-
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come of the project (see 40 CFR
1506.5(¢)).

(4) The Responsible 'Official will en-
sure that the EA or EIS and any associ-
ated documents contain analyses and
conclusions that adequately assess the
relevant environmental issues.

(b) In order to make a decision on the
action, the Responsible Official must
independently evaluate the informa-
tion submitted in the EA or EIS and
any associated documents, and issue an
EA or draft and final EIS. After review
of, and appropriate changes to, the EA
or EIS submitted by the applicant, the
Responsible Officlal may accept it as
EPA's document. The Responsible Offi-
clal is responsible for the scope, accu-
racy, and contents of the EA or EIS
and any associated documents (see 40
CFR, 1506.5).

(c) A third-party agreement may not
be initiated unless both the applicant
and the Responsible Official agree to
its creation and terms.

(@) The terms of the contract be-
tween the applicant .and the third-
party contractor must ensure that the
contractor does not have recourse to
EPA for financial or other claims aris-
ing under the contract, and that the
Responsible Official, or other EPA des-
ignee, may give technical advice to the
contractor.

Subpart D—Assessing the Environ-
mental Effects Abroad of EPA
Actions

AUTHORITY: 42 U.8.C. 4321, nots, E O. 12114,
44 FR 1979, 3 CFR, 1879 Comp , p. 356.

§6.400 Purpose and policy.

(a) Purpose. On January 4, 1979, the
President signed Executive Order 12114
entitled ‘“Environmental Effects
Abroad of Major Federal Actions.” The
purpose of this Executive Order is to
enable responsible Federal officials in
carrying out or approving major Fed-
eral actions which affect foreign na-
tions or the global commons to be in-
formed of pertinent environmental
considerations and to consider fully
the environmental impacts of the ac-
tions undertaken. While based on inde-
pendent authority, this Order furthers
the purpose of the National Environ-
mental Policy Act (NEPA) (42 U.S.C.
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(a) Integrating the NEPA process
into early planning (§1501.2).

(b) Emphasizing interagency coopera-
tion before the environmental impact
statement is prepared, rather than sub-
mission of adversary comments on a
completed document (§1501.6).

(c) Insuring the swift and fair resolu-
tion of lead agency disputes (§1501.5).

(d) Using the scoping process for an
early identification of what are and
what are not the real issues (§1501.7).
. (e) Establishing appropriate time

limits for the environmental impact
statement process (§§1501.7(b)(2) and
1501.8).

(f) Preparing environmental impact
statements early in the process
(§1502.5).

(g8 Integrating NEPA requirements
with other environmental review and
consultation requirements (§1502.25).

(h) Eliminating duplication with
State and local procedures by pro-
viding for joint preparation (§1506.2)
and with other Federal procedures by
providing that an agency may adopt
appropriate environmental documents
prepared by another agency (§1506.3).

(i) Combining environmental docu-
ments with other documents (§1506.4).

(j) Using accelerated procedures for
proposals for legislation (§1506.8).

(k) Using categorical exclusions to
define categories of actions which do
not individually or cumulatively have
a significant effect on the human envi-
ronment (§1508 4) and which are there-
fore exempt from requirements to pre-
pare an environmental impact state-
ment,

(I) Using a finding of no significant
impact when an action not otherwise
excluded will not have a significant ef-
fect on the human environment
(§1508.13) and is therefore exempt from
requirements to prepare an environ-
mental impact statement.

$1500.6 Agency authority.

Each agency shall interpret the pro-
visions of the Act as a supplement to
its existing authority and as a mandate
to view traditional policies and mis-
sions in the light of the Act's national
environmental objectives. Agencies
shall review their policies, procedures,
and regulations accordingly and revise
them as necessary to insure full com-
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pliance with the purposes and provi-
sions of the Act. The phrase "“to the
fullest extent possible’ in section 102
means that each agency of the Federal
Government shall comply with that
section unless existing law applicable
to the agency's operations expressly
prohibits or makes compliance impos-
sible.

PART 1501—NEPA AND AGENCY
PLANNING

Sec.

1501.1 Purpose.

1501.2 Apply NEPA early in the process.

1501.3 When to prepare an environmental
assessment

1501.4 Whether to prepare an environmental
impact statement.

1501.5 Lead agencies. .

1501.6 Cooperating agencies

1501.7 Scoping

1501.8 Time limits.

AUTHORITY' NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U S C 7609, and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55992, Nov. 29, 1978, unless
otherwise noted.

§1501.1 Purpose.

The purposes of this part include:

(a) Integrating the NEPA process
into early planning to insure appro-
priate consideration of NEPA's policies
and to eliminate delay.

(b) Emphasizing cooperative con-
sultation among agencies before the
environmental impact statement Iis
prepared rather than submission of ad-
versary comments on a completed doc-
ument.

(c) Providing for the swift and fair
resolution of lead agency disputes.

(d) Identifying at an early stage the
significant environmental issues de-
serving of study and deemphasizing in-
significant issues, narrowing the scope
of the environmental impact statement
accordingly.

(e) Providing a mechanism for put-
ting appropriate time limits on the en-
vironmental impact statement process.
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$1501.2 Apply NEPA early in the proc-
ess.

Agencies shall integrate the NEPA
process with other planning at the ear-
liest possible timé to insure that plan-
ning and decisions reflect environ-
mental values, to avoid delays later in
the process, and to head off potential
conflicts. Each agency shall:

(a) Comply with the mandate of sec-
tion 102(2)(A) to ‘“‘utilize a systematic,
interdisciplinary approach which will
insure the integrated use of the natural
and social sciences and the environ-
mental design arts in planning and in
decisionmaking which may have an im-
pact on man's environment,"” as speci-
fied by §1507.2. )

(b) Identify environmental -effects
and values in adequate detail so they
can be compared to economic and tech-
nical analyses. Environmental docu-
ments and appropriate analyses shall
be circulated and reviewed at the same
time as other planning documents.

(c) Study, develop, and describe ap-
propriate alternatives to recommended
courses of action in any proposal which
involves unresolved conflicts con-
cerning alternative uses of available
resources as provided by section
102(2)(E) of the Act.

(d) Provide for cases where actions
are planned by private applicants or
other non-Federal entities before Fed-
eral involvement so that:

(1) Policies or designated staff are
available to advise potential applicants
of studies or other information
foreseeably required for later Federal
action.

(2) The Federal agency consults éarly
with appropriate State and local agen-
cies and Indian tribes and with inter-
ested private persons and organizations
when its own involvement is reason-
ably foreseeable.

(3) The Federal agency commences
its NEPA process at the earliest pos-
sible time.

§1501.3 When to prepare an environ-
mental assessment.

(a) Agencies shall prepare an environ-
mental assessment (§1508.9) when nec-
essary under the procedures adopted by
individual agencies to supplement
these regulations as described in
§1507.3. An assessment is not necessary
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if the agency has decided to prepare an
environmental impact statement.

{b) Agencies may prepare an environ-
mental assessment on any action at
any time in order to assist agency
planning and decisionmaking.

§1501.4 Whether to prepare an envi-
ronmental impact statement.

In determining whether to prepare an
environmental impact statement the
Federal agency shall:

(a) Determine under its procedures
supplementing these regulations (de-
scribed in §1507.3) whether the proposal
is one which:

(I) Normally requires an environ-
mental impact statement, or

(2) Normally does not require either
an environmental impacl statement or
an environmental assessment (categor-
ical exclusion). ’

(b) If the propoused action is not cov-
ered by paragraph (a) of this section,
prepare an environmental assessment
(§1508.9). The agency shall involve envi-
ronmental agencies, applicants. and
the public, to the extent practicable, in
preparing assessments required by

§1508.9(a)(1).
(c) Based on the environmental as-
sessment make its determination

whether to prepare an environmental
impact statement

(d) Commence the scoping process
(§1501 7), if the agency will prepare an
environmental impact statement.

(e) Prepare a finding of no significant
impact (§1508.13), if the agency deter-
mines on the basis of the environ-
mental assessment not to prepare a
statement.

(1) The agency shall make the finding
of no significant impact available to
the affected public as specified in
§1506.6.

(2) In certain limited circumstances,
which the agency may cover in its pro-
cedures under §1507.3, the agency shall
make the finding of no significant im-
pact available for public review (in-
cluding State and areawide clearing-
houses) for 30 days before the agency
makes its final determination whether
to prepare an environmental impact
statement and before the action may
begin. The circumstances are:
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(i) The proposed action is, or is close-
ly similar to, one which normally re-
quires the preparation of an environ-
mental impact statement under the
procedures adopted by the agency pur-
suant to §1507.3, or

(i1) The nature of the proposed action
is one without precedent.

$1501.5 Lead agencies.

(@) A lead agency shall supervise the
preparation of an environmental im-
pact statement if more than one Fed-
eral agency either:

(1) Proposes or is involved in the
same action; or

(2) Is involved in a group of actions
directly related to gach other because
of their functional interdependence or
geographical proximity.

(b) Federal, State, or local agencies,
including at least one Federal agency.
may act as joint lead agencles to pre-
pare an environmental impact state-
ment (§1506.2).

(o) If an action falls within the provi-
sions of paragraph (a) of this section
the potential lead agencies shall deter-
mine by letter or memorandum which
agency shall be the lead agency and
which shall be cooperating agencies.
The agencies shall resolve the lead
agency question so as not to cause
delay. If there is disagreement among
the agencies, the following factors
(which are listed in order of descending
importance) shall determine lead agen-
cy designation:

(1) Magnitude of agency's involve-
ment.

(2) Project approval/disapproval au-
thority.

(3) Expertise concerning the action’s
environmental effects.

(4) Duration of agency’s involvement.

(5) Sequence of agency's involve-
ment.

(d) Any Federal agency. or any State
or local agency or private person sub-
stantially affected by the absence of
lead agency designation, may make a
written request to the potential lead
agencies that a lead agency be des-
ignated.

(e) If Federal agencies are unable to
agree on which agency will be the lead
agency or if the procedure described in
paragraph (c) of this section has not re-
sulted within 45 days in a lead agency
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designation, any of the agencies or per-
sons concerned may file a request with
the Council asking it to determine
which Federal agency shall be the lead
agency.

A copy of the request shall be trans-
mitted to each potential lead agency.
The request shall consist of:

(1) A precise description of the nature
and extent of the proposed action.

(2) A detailed statement of why each
potential lead agency should or should
not be the lead agency under the cri-
teria specified in paragraph (c) of this
section.

(f) A response may be filed by any po-
tential lead agency concerned within 20
days after a request is filed with the
Council. The Council shall determine
as soon as possible but not later than
20 days after receiving the request and
all responses to it which Federal agen-
cy shall be the lead agency and which
other Federal agencies shall be cooper-
ating agencies.

[43 FR 55992, Nov. 29, 1978, 44 FR 873, Jan. 3,
1979]

§1501.6 Cooperating agencies.

The purpose of this section is to em-
phasize agency cooperation early in the
NEPA process. Upon request of the lead
agency, any other Federal agency
which has jurisdiction by law shall be a
cooperating agency. In addition any
other Federal agency which has special
expertise with respect to any environ-
mental issue, which should be ad-
dressed in the statement may be a co-
operating agency upon request of the
lead agency. An agency may request
the lead agency to designate it a co-
operating agency.

{a) The lead agency shall:

(1) Request the participation of each
cooperating agency in the NEPA proc-
ess at the earliest possible time.

(2) Use the environmental analysis
and proposals of cooperating agencies
with jurisdiction by law or special ex-
pertise, to the maximum extent pos-
sible consistent with its responsibility
as lead agency.

(3) Meet with a cooperating agency at
the latter’s request.

(b) Each cooperating agency shall:

(1) Participate in the NEPA process
at the earliest possible time.
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(2) Participate in the scoping process
(described below in §1501.7).

(3) Assume on request of the lead
agency responsibility for developing in-
formation and preparing environ-
mental analyses including portions of
the environmental impact statement
concerning which the cooperating
agency has special expertise.

(4) Make available staff support at
the lead agency’s request to enhance
the latter's interdisciplinary capa-
bility.

(5) Normally use its own funds. The
lead agency shall, to the extent avail-
able funds permit, fund those major ac-
tivities or analyses it requests from co-
operating agencies. Potential lead
agencies shall include such funding re-
quirements in their budget requests.

(c) A cooperating agency may in re-
sponse to a lead agency's request for
assistance in preparing the environ-
mental impact statement (described in
paragraph (b)(3). (4). or (5) of this sec-
tion) reply that other program com-
mitments preclude any involvement or
the degree of involvement requested in
the action that is the subject of the en-
vironmental impact statement. A copy
of this reply shall be submitted to the
Council.

§1501.7 Scoping.

There shall be an early and open
process for determining the scope of
issues to be addressed and for identi-
fying the significant issues related to a
proposed action. This process shall be
termed scoping. As soon as practicable
after its decision to prepare an envi-
ronmental impact statement and be-
fore the scoping process the lead agen-
cy shall publish a notice of intent
(§1508.22) in the FEDERAL REGISTER ex-
cept as provided in §1507.3(e).

(a) As part of the scoping process the
lead agency shall:

(1) Invite the participation of af-
fected Federal, State, and local agen-
cies, any affected Indian tribe, the pro-
ponent of the action, and other inter-
ested persons (including those who
might not be in accord with the action
on environmental grounds), unless
there Is a limited exception under
§1507.3(c). An agency may give notice
in accordance with §1506.6.
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(2) Determine the scope (§1508.25) and
the significant issues to be analyzed in
depth in the environmental impact
statement.

(3) Identify and eliminate from de-
tailed study the issues which are not
significant or which have been covered
by prior environmental review
(§1506.3), narrowing the discussion of
these issues in the statement to a brief
presentation of why they will not have
a significant effect on the human envi-
ronment or providing a reference to
their coverage elsewhere.

(4) Allocate .assignments for prepara-
tion of the environmental impact
statement among the lead and cooper-
ating agencies, with the lead agency
retaining responsibility for the state-
ment.

(5) Indicate any public environmental
assessments and other environmental
impact statements which are being or
will be prepared that are related to but
are not part of the scope of the impact
statement under consideration.

(6) Identify other environmental re-
view and consultation requirements so
the lead and cooperating agencies may
prepare other required analyses and
studies concurrently with, and inte-
grated with, the environmental impact
statement as provided in §1502.25.

(7) Indicate the relationship between
the timing of the preparation of envi-
ronmental analyses and the agency’s
tentative planning and decisionmaking
schedule.

(b) As part of the scoping process the
lead agency may:

(1) Set page limits on environmental
documents (§ 1502.7).

(2) Set time limits (§1501 8).

(3) Adopt procedures under §1507.3 to
combine its environmental assessment
process with its scoping process.

(4) Hold an early scoping meeting or
meetings which may be integrated with
any other early planning meeting the
agency has. Such a scoping meeting
will often be appropriate when the im-
pacts of a particular action are con-
fined to specific sites.

(c) An agency shall revise the deter-
minations made under paragraphs (a)
and (b) of this section if substantial
changes are made later in the proposed
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action, or if significant new cir-
cumstances or information arise which
bear on the proposal or its impacts.

§1501.8 Time limits.

Although the Council has decided
that prescribed universal time limits
for the entire NEPA process are too in-
flexible, Federal agencies are encour-
aged to set time limits appropriate to
individual actions (consistent with the
time intervals required by §1506.10).
When multiple agencies are involved
the reference to agency below means
lead agency.

(a) The agency shall set time limits
if an applicant for the proposed action
requests them: Provided, That the lim-
its are consistent with the purposes of
NEPA and other essential consider-
ations of national policy.

(b) The agency may:

(1) Consider the following factors in
determining time limits:

(i) Potential for environmental harm.

(i1) Size of the proposed action.

(iil) State of the art of analytic tech-
niques. R

(iv) Degree of public need for the pro-
posed action, including the con-
sequences of delay.

(v) Number of persons and agencies
affected.

(vl) Degree to which relevant infor-
mation is known and if not known the
time required for obtaining it.

(vii) Degree to which the action is
controversial.

(viii) Other time limits imposed on
the agency by law, regulations, or ex-
ecutive order.

(2) Set overall, time limits or limits
for each constituent part of the NEPA
process, which may include:

(i) Decision on whether to prepare an
environmental impact statement (if
not already decided).

(ii) Determination of the scope of the
environmental impact statement.

(iif) Preparation of the draft environ-
mental impact statement.

(iv) Review of any comments on the
draft environmental impact statement
from the public and agencies.

(v) Preparation of the final environ-
mental impact statement.

(vi) Review of any comments on the
final environmental impact statement.
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(vil) Decision on the action based in
part on the environmental impact
statement.

(3) Designate a person (such as the
project manager or a person in the
agency's office with NEPA responsibil-
ities) to expedite the NEPA process.

(c) State or local agencies or' mem-
bers of the public may request a Fed-
eral Agency to set time limits.

PART 1502—ENVIRONMENTAL
IMPACT STATEMENT

Sec.

1502 1 Purpose.

1502.2 lmplementation.

1502.3 Statutory requirements for state-
ments.

1502 4 Major Federal actions requiring the
preparation of environmental impact
statements.

1502.5 Timing.

1502.6 Interdisciplinary preparation.

1502 7 Page limits.

1502.8 Writing

1502.9 Draft, final, and supplemental state-
ments.

1502.10 Recommended format.

1502.11 Cover sheet.

1502.12 Summary.

1502.13 Purpose and need.

1502.14 Alternatives including the proposed
action.

1502.15

1502.16

1502.17

Affected environment.

Environmental consequences.

List of preparers.

1502.18 Appendix.

1502.19 Circulation of the environmental im-
pact statement.

1502.20 Tiering

1502.21 Incorporation by reference.

1502.22 Incomplete or unavailable informa-
tion.

1502.23 Cost-benefit analysis.

1502.24 Methodology and scientific accu-
racy.

1502.25 Environmental review and consulta-
tion requirements.

AUTIORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 er seq.), sec. 309 of the Clean
Alr Act, as amended (42 U S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55994, Nov. 29, 1978, unless
otherwise noted.

§1502.1 Purpose.

The primary purpose of an environ-
mental impact statement is to serve as
an action-forcing device to insure that
the policies and goals defined in the
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among alternatives). The summary will
normally not exceed 15 pages.

§1502.13 Purpose and need.

The statement shall briefly specify
the underlying purpose and need to
which the agency is responding in pro-
posing the alternatives including the
proposed action.

§1502.14 Alternatives
proposed action.

This section is the heart of the envi-
ronmental impact statement. Based on
the information and analysis presented
in the sections on the Affected Envi-
ronment (§1502.15) and the Environ-
mental Consequences (§1502,16), it
should present the environmental im-
pacts of the proposal and the alter-
natives in comparative form, thus
sharply defining the issues and pro-
viding a clear basis for choice among
options by the decisionmaker and the

public. In this section agencies shall:

*  (a) Rigorously explore and objec-
tively evaluate all reasonable alter-
natives, and for alternatives which
were eliminated from detailed study,
briefly discuss the reasons for their
having been eliminated.

(b) Devote substantial treatment to
each alternative considered in detail
including the proposed action so that
reviewers may evaluate their compara-
tive merits.

(c) Include reasonable alternatives
not within the jurisdiction of the lead
agency.

(d) Include the alternative of no ac-
tion.

(e) Identify the agency's preferred al-
ternative or alternatives, if one or
more exists, in the draft statement and
identify such alternative in the final
statement unless another law prohibits
the expression of such a preference.

() Include appropriate mitigation
measures not already included in the
proposed action or alternatives.

§1502.16 Affected environment.

The environmental impact statement
shall succinctly describe the environ-
ment of the area(s) to be affected or
created by the alternatives under con-
sideration. The descriptions shall be no
longer than is necessary to understand
the effects of the alternatives. Data

including the
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and analyses in a statement shall be
commensurate with the importance of
the impact, with less important mate-
rial summarized, consolidated, or sim-
ply referenced. Agencies shall avoid
useless bulk in statements and shall
concentrate effort and attention on im-
portant issues. Verbose descriptions of
the affected environment are them-
selves no measure of the adequacy of
an environmental impact statement.

§1502.16 Environmental consequences.

This section forms the scientific and
analytic basis for the comparisons
under §1502.14. It shall consolidate the
discussions of those elements required
by sections 102(2)(C) (i), (ii), (iv), and (v)
of NEPA which are within the scope of
the statement and as much of section
102(2)(C)(iii) as is necessary to support
the comparisons. The discussion will
include the environmental impacts of
the alternatives including the proposed
action, any adverse environmental ef-
fects which cannot be avoided should
the proposal be implemented, the rela-
tionship between short-term uses of
man's environment and the mainte-
nance and enhancement of long-term
productivity, and any irreversible or ir-
retrievable commitments of resources
which would be involved in the pro-
posal should it be implemented. This
section should not duplicate discus-
sions in §1502.14. It shall include dis-
cussions of:

(a) Direct effects and their signifi-
cance (§1508.8).

(b) Indirect effects and their signifi-
cance (§1508.8).

(c) Possible conflicts between the
proposed action and the objectives of
Federal, regional, State, and local (and
in the case of a reservation, Indian
tribe) land use plans, policies and con-
trols for the area concerned. (See
§1506.2(d).)

(d) The environmental effects of al-
ternatives including the proposed ac-
tion. The comparisons under §1502.14
will be based on this discussion.

(e) Energy requirements and con-
servation potential of various alter-
natives and mitigation measures.

(f) Natural or depletable resource re-
quirements and conservation potential
of various alternatives and mitigation
measures.
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among alternatives). The summary will
normally not exceed 15 pages.

§1502.13 Purpose and need.

The statement shall briefly specify
the underlying purpose and need to
which the agency is responding in pro-
posing the alternatives including the
proposed action.

§1502.14 Alternatives
proposed action.

This section is thé heart of the envi-
ronmental impact statement. Based on
the information and analysis presented
in the sections on the Affected Envi-
ronment (§1502.15) and the Environ-
mental Consequences (§1502.16), it
should present the environmental im-
pacts of the proposal and the alter-
natives in comparative form, thus
sharply defining the issues and pro-
viding a clear basis for choice among
options by the decisionmaker and the
public. In this section agencies shall:

(a) Rigorously explore and objec-
tively evaluate all reasonable alter-
natives, and for alternatives which
were eliminated from detailed study,
briefly discuss the reasons for their
having been eliminated.

{b) Devote substantial treatment to
each alternative considered in detail
including the proposed action so that
reviewers may evaluate their compara-
tive merits.

(c) Include reasonable alternatives
not within the jurisdiction of the lead
agency.

(d) Include the alternative of no ac-
tion.

(e) Identify the agency's preferred al-
ternative or alternatives, if one or
more exists, in the draft statement and
identify such alternative in the final
statement unless another law prohibits
the expression of such a preference.

() Include appropriate mitigation
measures not already included in the
proposed action or alternatives.

§1502.156 Affected environment.

The environmental impact statement
shall succinctly describe the environ-
ment of the area(s) to be affected or
created by the alternatives under con-
sideration. The descriptions shall be no
longer than is necessary to understand
the effects of the alternatives. Data

including the
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§1502.16

and analyses in a statement shall be
commensurate with the importance of
the impact, with less important mate-
rial summarized, consolidated, or sim-
ply referenced. Agencies shall avoid
useless bulk in statements and shall
concentrate effort and attention on im-
portant issues. Verbose descriptions of
the affected environment are them-
selves no measure of the adequacy of
an environmental impact statement.

§1502.16 Environmental consequences.

This section forms the scientific and
analytic basis for the comparisons
under §1502.14. It shall consolidate the
discussions of those elements required
by sections 102(2) (C){(1), (ii). (iv), and (v)
of NEPA which are within the scope of
the statement and as much of section
102(2)(C) (1i1) as is necessary to support
the comparisons. The discussion will
include the environmental impacts of
the alternatives including the proposed
action, any adverse environmental ef-
fects which cannol be avoided should
the proposal be implemented, the rela-
tionship between short-term uses of
man’s environment and the mainte-
nance and enhancement of long-term
productivity, and any irreversible or ir-
retrievable commitments of resources
which would be involved in the pro-
posal should it be implemented. This
section should not duplicate discus-
sions in §1502.14. It shall include dis-
cussions of’

(a) Direct effects and their signifi-
cance (§1508.8).

(b} Indirect effects and their signifi-
cance (§1508.8).

(c) Possible -conflicts between the
proposed action and the objectives of
Federal, regional, State, and local (and
in the case of a reservation, Indian
tribe) land use plans, policies and con-
trols for the area concerned. (See
§1506.2(d).)

(d) The environmental effects of al-
ternatives including the proposed ac-
tion. The comparisons under §1502.14
will be based on this discussion.

(e) Energy requirements and con-
servation potential of various alter-
natives and mitigation measures.

(f Natural or depletable resource re-
quirements and conservation potential
of various alternatives and mitigation
measures.
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(g) Urban quality, historic and cul-
tural resources, and the design of the
built environment, including the reuse
and conservation potential of various
alternatives and mitigation measures.

(h) Means to mitigate adverse envi-
ronmental impacts (if not fully covered
under §1502.14(P)).

[43 FR 55994. Nov 29, 1978; 4 FR 873, Jan. 3,
1979]

$1502.17 List of preparers.

The environmental impact statement
shall list the names, together with
their qualifications (expertise, experi-
ence, professional disciplines), of the
persons who were primarily responsible
for preparing the environmental im-
pact statement or significant back-
ground papers, including basic compo-
nents of the statement (§§1502.6 and
1502.8). Where possible the persons who
are responsible for a particular anal-
ysis, including analyses in background
papers, shall be identified. Normally
the list will not exceed two pages.

§1502.18 Appendix.

If an agency prepares an appendix to
an environmental impact statement
the appendix shall:

(@) Consist of material prepared in
connection with an environmental im-
pact statement (as distinct from mate-
rial which is not so prepared and which
is incorporated by reference (§1502.21)).

(b) Normally consist of material
which substantiates any analysis fun-
damental to the impact statement.

(c) Normally be analytic and relevant
to the decision to be made.

(d) Be circulated with the environ-
mental impact statement or be readily
available on request.

$1502,19 Circulation of the environ-
mental impact statement.

Agencies shall circulate the entire
draft and final environmental impact
statements except for certain appen-
dices as provided in §1502.18(d) and un-
changed statements as provided in
§1503.4(c). However, if the statement is
unusually long, the agency may cir-
culate the summary instead, except
that the entire statement shall be fur-
nished to:

(a) Any Federal agency which has ju-
risdiction by law or special expertise
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with respect Lo any environmental im-
pact involved and any appropriate Fed-
eral, State or local agency authorized
to develop and enforce environmental
standards.

{b) The applicant, if any.

(c) Any person, organization, or agen-
cy requesting the entire environmental
impact statement.

(d) In the case of a final environ-
mental impact statement any person,
organization, or agency which sub-
mitted substantive comments on the
draft.

If the agency circulates the summary
and thereafter receives a timely re-
quest for the entire statement and for
additional time to comment, the time
for that requestor only shall be ex-
tended by at least 15 days beyond the
minimum period.

$1502.20 Tiering.

Agencies are encouraged to tier their
environmental impact statements to
eliminate repetitive discussions of the
same issues and to focus on the actual
issues ripe for decision at each level of
environmental review (§1508.28). When-
ever a broad environmental impact
statement has been prepared (such as a
program or policy statement) and a
subsequent statement or environ-
mental assessment is then prepared on
an action included within the entire
program or policy (such as a site spe-
cific action) the subsequent statement
or environmental assessment need only
summarize the issues discussed in the
broader statement and incorporate dis-
cussions from the broader statement
by reference and shall concentrate on
the issues specific to the subsequent
action. The subsequent document shall
state where the earlier document is
available. Tiering may also be appro-
priate for different stages of actions.
(Section 1508.28).

§1502.21 Incorporation by reference.

Agencies shall incorporate material
into an environmental impact state-
ment by reference when the effect will
be to cut down on bulk without imped-
ing agency and public review of the ac-
tion. The incorporated material shall
be cited in the statement and its con-
tent briefly described. No material
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may be incorporated by reference un-
less it is reasonably available for in-
spection by potentially interested per-
sons within the time allowed for com-
ment. Material based on proprietary
data which is itself not avalilable for re-
view and comment shall not be incor-
porated by reference.

§1502.22 Incomplete or unavailable in-
formation,

When an agency is evaluating reason-
ably foreseeable significant adverse ef-
fects on the human environment in an
environmental impact statement and
there is incomplete or unavailable in-
formation, the agency shall always
make clear that such information is
lacking.

(a) If the incomplete information rel-
evant to reasonably foreseeable signifi-
cant adverse impacts is essential to a
reasoned choice among alternatives
and the overall costs of obtaining it are
not exorbitant, the agency shall in-

clude the information in the environ- -

mental impact statement.

(b) If the information relevant to rea-
sonably foreseeable significant adverse
impacts cannot be obtained because
the overall costs of obtaining it are ex-
orbitant or the means to obtain it are
not known, the agency shall include
within the environmental impact
statement:

(1) A statement that such informa-
tion is incomplete or unavailable; (2) a
statement of the relevance of the in-
complete or unavailable information to
evaluating reasonably foreseeable sig-
nificant adverse impacts on the human
environment; (3) a summary of existing
credible scientific evidence which is
relevant to evaluating the reasonably
foreseeable significant adverse impacts
on the human environment, and (4) the
agency's evaluation of such impacts
based upon theoretical approaches or
research methods generally accepted in
the scilentific community. For the pur-
poses of this section, ‘‘reasonably fore-
seeable’” includes impacts which have
catastrophic consequences, even if
their probability of occurrence is low,
provided that the analysis of the im-
pacts is supported by credible scientific
evidence, is not based on pure conjec-
ture, and is within the rule of reason.
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(c) The amended regulation will be
applicable to all environmental impact
statements for which a Notice of Intent
(40 CFR 1508.22) is published in the FED-
ERAL REGISTER on or after May 27, 1986.
For environmental impact statements
in progress, agencies may choose to
comply with the requirements of either
the original or amended regulation.

[51 FR 15625, Apr. 25, 1986]

§16502.23 Cost-benefit analysis.

If a cost-benefit analysis relevant to
the choice among environmentally dif-
ferent alternatives is being considered
for the proposed action, it shall be in-
corporated by reference or appended to
the statement as an aid in evaluating
the environmental consequences. To
assess the adequacy of compliance with
section 102(2)(B) of the Act the state-
ment shall, when a cost-benefit anal-
ysis is prepared, discuss the relation-
ship between that analysis and any
analyses of unquantified environ-
mental impacts, values, and amenities.
For purposes of complying with the
Act, the weighing of the merits and
drawbacks of the various alternatives
need not be displayed in a monetary
cost-benefit analysis and should not be
when there are important qualitative
considerations. In any event, an envi-
ronmental impact statement should at
least indicate those considerations, in-
cluding factors not related to environ-
mental quality, which are likely to be
relevant and important to a decision.

§16502.24 Methodology and scientific
accuracy.

Agencies shall insure the professional
integrity, including scientific integ-
rity, of the discussions and analyses in
environmental impact statements.
They shall identify any methodologies
used and shall make explicit reference
by footnote to the scientific and other
sources relied upon for conclusions in
the statement. An agency may place
discussion of methodology in an appen-
dix.
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a judicial action which is not final, the
agency shall so specify.

§1506.4 Combining documents.

Any environmental document in
compliance with NEPA may be com-
bined with any other agency document
to reduce duplication and paperwork.

$1506.5 Agency responsibility.

(a) Information. If an agency requires
an applicant to submit environmental
information for possible use by the
agency in preparing an environmental
impact statement, then the agency
should assist the applicant by out-
lining the types of information re-
quired. The agency shall independently
evaluate the information submitted
and shall be responsible for its accu-
racy. If the agency chooses to use the
information submitted by the appli-
cant in the environmental impact
statement, either directly or by ref-
erence, then the names of the persons
responsible for the independent evalua-
tion shall be included in the list of pre-
parers (§1502.17). It is the intent of this
paragraph that acceptable work not be
redone, but that it be verified by the
agency.

(b) Environmental asscssments. If an
agency permits an applicant to prepare
an environmental assessment, the
agency, besides fulfilling the require-
ments of paragraph (a) of this section,
shall make its own evaluation of the
environmental issues and take respon-
sibility for the scope and content of the
environmental assessment.

(c) Environmental Impact statements.
Except as provided in §§1506.2 and 1506.3
any environmental impact statement
prepared pursuant to the requirements
of NEPA shall be prepared directly by
or by a contractor selected by the lead
agency or where appropriate under
§1501.6(b), a cooperating agency. It is
the intent of these regulations that the
contractor be chosen solely by the lead
agency, or by the lead agency in co-
operation with cooperating agencies, or
where appropriate by a cooperating
agency to avold any conflict of inter-
est. Contractors shall execute a disclo-
sure statement prepared by the lead
agency, or where appropriate the co-
operating agency, specifying that they
have no financial or other interest in
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the outcome of the project. If the docu-
ment is prepared by contract, the re-
sponsible Federal official shall furnish
guidance and participate in the prepa-
ration and shall independently evalu-
ate the statement prior to its approval
and take responsibility for its scope
and contents. Nothing in this section is
intended to prohibit any agency from
requesting any person to submit infor-
mation to it or to prohibit any person
from submitting information to any
agency.

§1506.6 Public involvement.

Agencles shall:

(a) Make diligent efforts to involve
the public in preparing and imple-
menting their NEPA procedures.

(b) Provide public notice of NEPA-re-
lated hearings, public meetings, and
the availability of environmental docu-
ments so as to inform those persons
and agencies who may be interested or
affected.

(1) In all cases the agency shall mail
notice to those who have requested it
on an individual action.

(2) In the case of an action with ef-
fects of national concern notice shall
include publication in the FEDERAL
REGISTER and notice by mail to na-
tlonal organizations reasonably ex-
pected to be interested in the matter
and may include listing in the 102 Mon-
itor. An agency engaged in rulemaking
may provide notice by mail to national
organizations who have requested that
notice regularly be provided. Agencies
shall maintain a list of such organiza-
tions.

(3) In the case of an action with ef-
fects primarily of local concern the no-
tice may include:

(i) Notice to State and areawide
clearinghouses pursuant to OMB Cir-
cular A-95 (Revised).

(ii) Notice to Indian tribes when ef-
fects may occur on reservations.

(iii) Following the affected State's
public notice procedures for com-
parable actions.

(iv) Publication in local newspapers
(in papers of general circulation rather
than legal papers)

(v) Notice through other local media.

(vi) Notice to potentially interested
community organizations including
small business associations.
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which address classified proposals may
be safeguarded and restricted from pub-
lic dissemination in accordance with
agencies’ own regulations applicable to
classified information. These docu-
ments may be organized so that classi-
fied portions can be included as an-
nexes, in order that the unclassified
portions can be made available to the
public.

(d) Agency procedures may provide
for periods of time other than those
presented in §1506.10 when necessary to
comply with other specific statutory
requirements.

(e) Agency procedures may provide
that where there is a lengthy period be-
tween the agency’s decision to prepare
an environmental impact statement
and the time of actual preparation, the
notice of intent required by §1501.7
may be published at a reasonable time
in advance of preparation of the draft
statement.

PART 1508—TERMINOLOGY AND
INDEX

Sec.
1508.1
1508.2
1508.3
1508.4
1508.5
1508.6
1508.7
1508.8
1508.9
1508.10
1508.11
1508.12
1508.13
1508.14
1508.15
1508.16
1508.17
1508.18
1508.19
1508.20
1508.21
1508.22
1508.23
1508.24
1508.25
1508.26

Terminology.

Act.

Affecting

Categorical exclusion

Cooperating agency.

Council.

Cumulative impact.

Effects.

Environmental assessment.
Environmental document
Environmental impact statement,
Federal agency.

Finding of no signlficant impact
Human environment.
Jurisdiction by law.
Lead agency.
Legislation.

Major Federal action.
Matter,

Mitigation.

NEPA process.
Notice of intent.
Proposal.

Referring agency.
Scope.

Special expertise.

1508.27 Significantly

1508.28 Tiering.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq ), sec 309 of the Clean
Air Act, as amended (42 U.S C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).
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SOURCE' 43 FR 56003, Nov. 29, 1978, unless
otherwise noted.

§1508.1 Terminology.

The términology of this part shall be
uniform throughout the Federal Gov-
ernment.

§1508.2 Act.

Act means the National Environ-
mental Policy Act, as amended (42
U.S.C. 4321, et seq.) which is also re-
ferred to as 'NEPA."’

§1508.3 Affecting.

Affecting means will or may have an
effect on.

§1508.4 Categorical exclusion.

Categorical exclusion means a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment
and which have been found to have no
such effect in procedures adopted by a
Federal agency in implementation of
these regulations (§1507.3) and for
which, therefore, neither an environ-
mental assessment nor an environ-
mental impact statement is required.
An agency may decide in its procedures
or otherwise, to prepare environmental
assessments for the reasons stated in
§1508.9 even though it is not required to
do so. Any procedures under this sec-
tion shall provide for extraordinary
circumstances in which a normally ex-
cluded action may have a significant
environmental effect.

§1508.6 Cooperating agency.

Cooperating agency means any Fed-
eral agency other than a lead agency
which has jurisdiction by law or special
expertise with respect to any environ-
mental impact involved in a proposal
(or a reasonable alternative) for legis-
lation or other major Federal action
significantly affecting the quality of
the human environment The selection
and responsibilities of a cooperating
agency are described in §1501.6. A State
or local agency of similar qualifica-
tions or, when the effects are on a res-
ervation, an Indian Tribe, may by
agreement with the lead agency be-
come a cooperating agency.
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§1508.6 Council,

Council means the Council on Envi-
ronmental Quality established by title
11 of the Act.

§1508.7 Cumulative impact.

Cumulative impact is the impact on
the environment which results from
the incremental impact of the action
when added to other past, present, and
reasonably foreseeable future actions
regardless of what agency (Federal or
non-Federal) or person undertakes such
other actions. Cumulative impacts can
result from individually minor but col-
lectively significant actions taking
place over a period of time,

§1508.8 Effects.

Effects include:

(a) Direct effects, which are caused
by the action and occur at the same
time and place.

(b) Indirect effects, which are caused
by the action and are later in time or
farther removed in distance, but are
still reasonably foreseeable. Indirect
effects may include growth inducing ef-
fects and other effects related to in-
duced changes in the pattern of land
use, population density or growth rate,
and related effects on air and water
and other natural systems, including
ecosystems.

Effects and impacts as used in these
regulations are synonymous. Effects
includes ecological (such as the effects
on natural resources and on the compo-
nents, structures, and functioning of
affected ecosystems), aesthetic, his-
toric, cultural, economic, social, or
health, whether direct, indirect, or cu-
mulative. Effects may also include
those resulting from actions which
may have both beneficial and detri-
mental effects, even if on balance the
agency believes that the effect will be
beneficial.

§1508.9 Environmental assessment.

Environmental asscssment:

(a) Means a concise public document
for which a Federal agency is respon-
sible that serves to:

(1) Briefly provide sufficient evidence
and analysis for determining whether
to prepare an environmental impact
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statement or a finding of no significant
impact.

(2) Aid an agency's compliance with
the Act when no environmental impact
statement is necessary.

(3) Facilitate preparation of a state-
ment when one is necessary.

(b) Shall include brief discussions of
the need for the proposal, of alter-
natives as required by section 102(2)(E).
of the environmental impacts of the
proposed action and alternatives, and a
listing of agencies and persons con-
sulted.

§1508.10 Environmental document.

Environmental document includes the
documents specified in §1508.9 (environ-
mental assessment), §1508.11 (environ-
mental impact statement), §1508.13
(finding of no significant impact), and
§1508.22 (notice of intent).

§1508.11 Environmental impact state-
ment.

Environmental impact statement means
a detailed written statement as re-
quired by section 102(2)(C) of the Act.

§1508.12 Federal agency.

Federal agency means all agencies of
the Federal Government. It does not
mean the Congress, the Judiciary, or
the President, including the perform-
ance of staff functions for the Presi-
dent in his Executive Office. It also in-
cludes for purposes of these regulations
States and units of general local gov-
ernment and Indian tribes assuming
NEPA responsibilities under section
104(h) of the Housing and Community
Development Act of 1974.

§1508.13 Finding of no significant im-
pact.

Finding of no significant impact means
a document by a Federal agency briefly
presenting the reasons why an action,
not otherwise excluded (§1508.4), will
not have a significant effect on the
human environment and for which an
environmental impact statement
therefore will not be prepared. It shall
include the environmental assessment
or a summary of it and shall note any
other environmental documents re-
lated to it (§1501.7(a)(5)). If the assess-
ment is included, the finding need not
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repeat any of the discussion in the as-
sessment but may incorporate it by
reference.

$1508.14 Human environment.

Human environment shall be inter-
preted comprehensively to include the
natural and physical environment and
the relationship of people with that en-
vironment. (See the definition of “‘ef-
fects' (§1508.8).) This means that eco-
nomic or social effects are not intended
by themselves to require preparation of
an environmental impact statement.
When an environmental impact state-
ment is prepared and economic or so-
cial and natural or physical environ-
mental effects are interrelated, then
the environmental impact statement
will discuss all of these effects on the
human environment.

§1508.16 dJurisdiction by law.

Jurisdiction by law means agency au-
thority to approve, veto, or finance all
or part of the proposal.

§1508.16 Lead agency.

Lead agency means the agency or
agencies preparing or having taken pri-
mary responsibility for preparing the
environmental impact statement.

§16508.17 Legislation.

Legislation includes a bill or legisla-
tive proposal to Congress developed by
or with the significant cooperation and
support of a Federal agency, but does
not include requests for appropriations.
The test for significant cooperation is
whether the proposal is in fact pre-
dominantly that of the agency rather
than another source. Drafting does not
by itself constitute significant co-
operation. Proposals for legislation in-
clude requests for ratification of trea-
ties. Only the agency which has pri-
mary responsibility for the subject
matter involved will prepare a legisla-
tive environmental impact statement.

§1508.18 Major Federal action.

Major Federal action includes actions
with effects that may be major and
which are potentially subject to Fed-
eral control and responsibility. Major
reinforces but does not have a meaning
independent of significantly (§1508.27).
Actions include the circumstance
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where the responsible officials fail to
act and that failure to act is review-
able by courts or administrative tribu-
nals under the Administrative Proce-
dure Act or other applicable law as
agency action.

(a) Actions include new and con-
tinuing activities. including projects
and programs entirely or partly fi-
nanced, assisted, conducted, regulated,
or approved by federal agencies; new or
revised agency rules, regulations,
plans, policies, or procedures; and leg-
islative proposals (§§1506.8, 1508.17). Ac-
tions do not include funding assistance
solely in the form of general revenue
sharing funds, distributed under the
State and Local Fiscal Assistance Act
of 1972, 31 U.S.C. 1221 et seq., with no
Federal agency control over the subse-
quent use of such funds. Actions do not
include bringing judicial or adminis-
trative civil or criminal enforcement
actions.

(b) Federal actions tend to fall within
one of the following categories:

(1) Adoption of official policy. such
as rules, regulations, and interpreta-
tions adopted pursuant to the Adminis-
trative Procedure Act, 5 U.S.C. 551 et
seq.; treaties and international conven-
tions or agreements; formal documents
establishing an agency's policies which
will result in or substantially alter
agency programs.

(2) Adoption of formal plans, such as
official documents prepared or ap-
proved by federal agencies which guide
or prescribe alternative uses of Federal
resources, upon which future agency
actions will be based.

(3) Adoption of programs, such as a
group of concerted actions to imple-
ment a specific policy or plan; system-
atic and connected agency decisions al-
locating agency resources to imple-
ment a specific statutory program or
executive directive.

(4) Approval of specific projects, such
as construction or management activi-
ties located in a defined geographic
area. Projects include actions approved
by permit or other regulatory decision
as well as federal and federally assisted
activities.

§16508.19 Matter.

Matter includes for purposes of part
1504:
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(4) A shipment of a quantity of haz-
ardous materials in a bulk packaging
having a capacity equal to or greater
than 13,248 L (3,500 gallons) for liquids
or gases or more than 13.24 cubic me-
ters (468 cubic feet) for solids;

(6) A shipment in other than a bulk
packaging of 2,268 kg (5,000 pounds)
gross weight or more of one class of
hazardous materials for which
placarding of a vehicle, rail car, or
freight container is required for that
class under the provisions of subpart F
of this part;

(6) A select agent or toxin regulated
by the Centers for Disease Control and
Prevention under 42 CFR part 73 or, by
April 1, 2007, a select agent or toxin
regulated by the United States Depart-
ment of Agriculture under 9 CFR part
121; or

(T) A quantity of hazardous material
that requires placarding under the pro-
visions of subpart F of this part.

(c) Exceptions. Transportation activi-
ties of a farmer, who generates less
than $500,000 annually in gross receipts
from the sale of agricultural commod-
ities or products, are not subject to
this subpart if such activities are:

(1) Conducted by highway or rail;

(2) In direct support of their farming
operations; and

(3) Conducted within a 150-mile ra-
dius of those operations.

[68 FR 14521, Mar. 25, 2003, as amended at 70
FR 73164, Dec. 9, 2005; 71 FR 32258, June 2,
2006)

§172.802 Components of a security
plan.

(a) The security plan must include an
assessment of possible transportation
security risks for shipments of the haz-
ardous materials listed in §172.800 and
appropriate measures to address the as-
sessed risks. Specific measures put into
place by the plan may vary commensu-
rate with the level of threat at a par-
ticular time. At a minimum, a security
plan must include the following ele-
ments:

(1) Personnel security. Measures to
confirm information provided by job
applicants hired for positions that in-
volve access to and handling of the haz-
ardous materials covered by the secu-
rity plan. Such confirmation system
must be consistent with applicable
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Federal and State laws and require-
ments concerning employment prac-
tices and individual privacy.

(2) Unauthorized access. Measures to
address the assessed risk that unau-
thorized persons may gain access to
the hazardous materials covered by the
security plan or transport conveyances
being prepared for transportation of
the hazardous materials covered by the
security plan.

(3) En route security. Measures to ad-
dress the assessed security risks of
shipments of hazardous materials cov-
ered by the security plan en route from
origin to destination, including ship-
ments stored incidental to movement.

(b) The security plan must be in writ-
ing and must be retained for as long as
it remains in effect. Copies of the secu-
rity plan, or portions thereof, must be
available to the employees who are re-
sponsible for implementing it, con-
sistent with personnel security clear-
ance or background investigation re-
strictions and a demonstrated need to
know. The security plan must be re-
vised and updated as necessary to re-
flect changing circumstances. When
the security plan is updated or revised,
all copies of the plan must be main-
tained as of the date of the most recent
revision.

§172.804 Relationship to other Federal
requirements.

To avoid unnecessary duplication of
security requirements, security plans
that conform to regulations, standards,
protocols, or guidelines issued by other
Federal agencies, international organi-
zations, or industry organizations may
be used to satisfy the requirements in
this subpart, provided such security
plans address the requirements speci-
fied in this subpart.

§172.820 Additional planning require-
ments for transportation by rail.

(a) General. Each rail carrier trans-
porting in commerce one or more of
the following materials 18 subject to
the additional safety and security plan-
ning requirements of this section:

(1) More than 2,268 kg (5,000 1bs) in a
single carload of a Division 1.1, 1.2 or
1.3 explosive;
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(2) A quantity of a material poi-
sonous by inhalation in a single bulk
packaging; or

(3) A highway route-controlled quan-
tity of a Class 7 (radioactive) material,
as defined in §173.403 of this sub-
chapter.

(b) Commodity data. Not later than 90
days after the end of each calendar
year, a rail carrier must compile com-
modity data for the previous calendar
year for the materials listed in para-
graph (a) of this section, except that
for calendar year 2008, data may be
compiled for the 6-month period begin-
ning July 1, 2008. The following stipula-
tions apply to data collected:

(1) Commodity data must be col-
lected by route, a line segment or se-
ries of line segments as aggregated by
the rail carrier. Within the rail carrier
selected route, the commodity data
must identify the geographic location
of the route and the total number of
shipments by UN identification number
for the materials specified in para-
graph (a) of this section.

(2) A carrier may compile commodity
data, by UN number, for all Class 7 ma-
terials transported (instead of only
highway route controlled quantities of
Class 7 materials) and for all Division
6.1 materials transported (instead of
only Division 6.1 poison inhalation haz-
ard materials).

(¢) Rail transportation route analysis.
For each calendar year, a rail carrier
must analyze the safety and security
risks for the transportation route(s),
identified in the commodity data col-
lected as required by paragraph (b) of
this section. The route analysis must
be in writing and include the factors
contained in Appendix D to this part,
as applicable.

(1) The safety and security risks
present must be analyzed for the route
and railroad facilities along the route.
For purposes of this section, railroad
facilities are railroad property includ-
ing, but not limited to, classification
and switching yards, storage facilities,
and non-private sidings. This term does
not include an offeror's facility, pri-
vate track, private siding, or con-
signee’s facility.

(2) In performing the analysis re-
quired by this paragraph, the rail car-
rier must seek relevant information
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from state, local, and tribal officials,
as appropriate, regarding security risks
to high-consequence targets along or in
proximity to the route(s) utilized. If a
rail carrier is unable to acquire rel-
evant information from state, local, or
tribal officials, then it must document
that in its analysis. For purposes of
this section, a high-consequence target
means a property, natural resource, lo-
cation, area, or other target designated
by the Secretary of Homeland Security
that is a viable terrorist target of na-
tional significance, the attack of which
by rallroad could result in catastrophic
loss of life, significant damage to na-
tional security or defense capabilities,
or national economic harm.

(Q) Alternative route analysis. (1) For
each calendar year, a rail carrier must
identify practicable alternative routes
over which it has authority to operate,
if an alternative exists, as an alter-
native route for each of the transpor-
tation routes analyzed in accordance
with paragraph (c) of this section. The
carrier must perform a safety and secu-
rity risk assessment of the alternative
routes for comparison to the route
analysis prescribed in paragraph (c¢) of
this section. The alternative route
analysis must be in writing and include
the criteria in Appendix D of this part.
When determining practicable alter-
native routes, the rail carrier must
consider the use of interchange agree-
ments with other rail carriers. The
written alternative route analysis
must also consider:

(i) Safety and security risks pre-
sented by use of the alternative
route(s); '

(ii) Comparison of the safety and se-
curity risks of the alternative(s) to the
primary rail transportation route, in-
cluding the risk of a catastrophic re-
lease from a shipment traveling along
each route;

(iii) Any remediation or mitigation
measures implemented on the primary
or alternative route(s); and

(iv) Potential economic effects of
using the alternative route(s), includ-
ing but not limited to the economics of
the commodity, route, and customer
relationship.

(2) In performing the analysis re-
quired by this paragraph, the rail car-
rier should seek relevant information
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from state, local, and tribal officials,
as appropriate, regarding security risks
to high-consequence targets along or in
proximity to the alternative routes. If
a rail carrier determines that it is not
appropriate to seek such relevant in-
formation, then it must explain its rea-
soning for that determination in its
analysis.

(e) Route Selection. A carrier must use
the analysis performed as required by
paragraphs (c¢) and (d) of this section to
select the route to be used in moving
the materials covered by paragraph (a)
of this section. The carrier must con-
sider any remediation measures imple-
mented on a route. Using this process,
the carrier must at least annually re-
view and select the practicable route
posing the least overall safety and se-
curity risk. The rail carrier must re-
tain in writing all route review and se-
lection decision documentation and re-
strict the distribution, disclosure, and
availability of information contained
in the route analysis to covered per-
sons with a need-to-know, as described
in parts 15 and 1520 of this title. This
documentation should include, but is
not limited to, comparative analyses,
charts, graphics or rail system maps.

(f) Completion of route analyses. (1)
Rail carriers have the following op-
tions for completing the initial route
analysis, alternative route analysis,
and route selection process required
under paragraphs (c), (d), and (e) of this
section:

(i) A rail carrier may complete the
initial process by September 1, 2009,
using data for the six month period
from July 1, 2008 to December 31, 2008;
or

(i1) A rail carrier may complete the
initial process by March 31, 2010, using
data for all of 2008, provided the rail
carrier notifies the FRA Associate Ad-
ministrator of Safety Iin writing by
September 1, 2009 that it has chosen
this second option.

(2) Beginning in 2010, the rail trans-
portation route analysis, alternative
route analysis, and route selection
process required under paragraphs (c),
(d), and (e) of this section must be com-
pleted no later than the end of the cal-
endar year following the year to which
the analyses apply.
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(3) The initial analysis and route se-
lection determinations required under
paragraphs (c), (d), and (e) of this sec-
tion must include a comprehensive re-
view of the entire system. Subsequent
analyses and route selection deter-
minations required under paragraphs
(e), (d), and (e) of this section must in-
clude a comprehensive, system-wide re-
view of all operational changes, infra-
structure modifications, traffic adjust-
ments, changes in the nature of high-
consequence targets located along, or
in proximity to, the route, and any
other changes affecting the safety or
security of the movements of the mate-
rials specified in paragraph (a) of this
section that were implemented during
the calendar year.

(4) A rail carrier need not perform a
rail transportation route analysis, al-
ternative route analysis, or route se-
lection process for any hazardous ma-
terial other than the materials speci-
fied in paragraph (a) of this section.

(8) Rail carrier pont of contact on rout-
ing issues. Each rail carrier must iden-
tify a point of contact (including the
name, title, phone number and e-mail
address) on routing issues involving
the movement of materials covered by
this section in its security plan and
provide this information to:

(1) State and/or regional Fusion Cen-
ters that have been established to co-
ordinate with state, local and tribal of-
ficials on security issues and which are
located within the area encompassed
by the rail carrier's rail system; and

(2) State, local, and tribal officials in
jurisdictions that may be affected by a
rail carrier’s routing decisions and who
directly contact the railroad to discuss
routing decisions.

(h) Storage, delays in transit, and noti-
fication. With respect to the materials
specified in paragraph (a) of this sec-
tion, each rail carrier must ensure the
safety and security plan it develops
and implements under this subpart in-
cludes all of the following:

(1) A procedure under which the rail
carrier must consult with offerors and
consignees in order to develop meas-
ures for minimizing, to the extent
practicable, the duration of any stor-
age of the material incidental to move-
ment (see §171.8 of this subchapter).
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(2) Measures to prevent unauthorized
access to the materials during storage
or delays in transit.

(3) Measures to mitigate risk to pop-
ulation centers associated with in-
transit storage.

(4) Measures to be taken in the event
of an escalating threat level for mate-
rials stored in transit.

(5) Procedures for notifying the con-
signee in the event of a significant
delay during transportation; such noti-
fication must be completed within 48
hours after the carrier has identified
the delay and must include a revised
delivery schedule. A significant delay
is one that compromises the safety or
security of the hazardous material or
delays the shipment beyond its normal
expected or planned shipping time. No-
tification should be made by a method
acceptable to both the rail carrier and
consignee.

(1) Recordkeeping. (1) Each rail carrier
must maintain a copy of the informa-
tion specified in paragraphs (b), (¢), (d),
(e), and (f) of this section (or an elec-
tronic image thereof) that is accessible
at, or through, its principal place of
business and must make the record
available upon request, at a reasonable
time and location, to an authorized of-
ficial of the Department of Transpor-
tation or the Department of Homeland
Security. Records must be retained for
a minimum of two years.

(2) Bach rail carrier must restrict the
distribution, disclosure, and avail-
ability of information collected or de-
veloped in accordance with paragraphs
(¢), (d), (e), and (f) of this section to
covered persons with a need-to-know,
as described in parts 15 and 1520 of this
title.

(j) Compliance and enforcement. If the
carrier's route selection documenta-
tion and underlying analyses are found
to be deficient, the carrier may be re-
quired to revise the analyses or make
changes in route selection. If DOT finds
that a chosen route is not the safest
and most secure practicable route
available, the FRA Associate Adminis-
trator for Safety, in consultation with
TSA, may require the use of an alter-
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native route. Prior to making such a
determination, FRA and TSA will con-
sult with the Surface Transportation
Board (STB) regarding whether the
contemplated alternative route(s)
would be economically practicable.

[73 FR 20771, April 16, 2008, as amended at 73
FR 72193, Dec. 26, 2008]

§172.822 Limitation on actions by
states, local governments, and In-
dian tribes.

A law, order, or other directive of a
state, political subdivision of a state,
or an Indian tribe that designates, lim-
its, or prohibits the use of a rail line
(other than a rail line owned by a
state, political subdivision of a state,
or an Indian tribe) for the transpor-
tation of hazardous materials, includ-
ing, but not limited to, the materials
specified in §172.820(a), is preempted. 49
U.S.C. 5125, 20106.

[78 FR 20772, April 16, 2008)

APPENDIX A TO PART 172—OFFICE OF
HAZARDOUS MATERIALS TRANSPOR-
TATION COLOR TOLERANCE CHARTS
AND TABLES

The following are Munsell notations and
Commission Internationale de L’'Eclairage
(CIE) coordinates which describe the Office
of Hazardous Materials Transportation Label
and Placard Color Tolerance Charts in tables
1 and 2, and the CIE coordinates for the color
tolerances specified in table 3. Central colors
and tolerances described in table 2 approxi-
mate those described in table 1 while allow-
ing for differences in production methods
and materials used Lo manufacture labels
and placards surfaced with printing inks.
Primarily, the color charts based on table 1
are for label or placard colors applied as
opaque coatings such as paint, enamel or
plastic, whereas color charts based on table
2 are intended for use with labels and plac-
ards surfaced only with inks.

For labels printed directly on packaging
surfaces, table 3 may be used, although com-
pliance with either table 1 or table 2 is suffi-
cient. However, if visual reference indicates
that the colors of labels printed directly on
package surfaces are outside the table 1 or 2
tolerances, a spectrophotometler or other in-
strumentation may be required to insure
compliance with table 3.
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by the carrier of the required mail trans-
portation service would be detrimental
to the carrier or to its other customers,
or that the carrier does not operate
equipment suitable for the transporta-
tion of mail, and shall conform to the
provisions of subparagraphs (2), (3),
and (4) of this paragraph.

(2) Content. The protest for termina-
tion of an order or determination filed
under this section must identify the
issued order or determination (i) by ref-
erence to the name and address of the
motor carrier shown in the order or
determination, (ii) the order number or
other identification assigned thereto by
the Postal Service, and (ill) specific cita~
tion to the volume, page, and date of pub-
lication in the FEDERAL REGISTER, ie.,
e PR. .. e —————— 197- °
Facts relied upon in support of the pro-
test must be verified as provided in Rule
50 of the Commission’s general rules of
practice (§ 1100.50).

(3) When filed. Protests requesting ter-
mination of an order or determination
filed under this section will not be con-
sidered unless made in writing and filed
with the Commission at Washington,
D.C., within 15 days of the date of pub-
llcation of the order or determination in
the FEDERAL REGISTER.

(4) Replies. Replies confined to rebut-
tal of such protests may be filed within
10 days of thé date on which the protest
was filed with the Commission.

(5) Copies; service. ‘The original and
seven copies of each protest or reply shall
be fled with the Commission, and one
copy simultaneously shall be served on
the opposing party(ies). A certificate
shall be executed stating that simul-
taneous service has been made. The pro-
test or reply and the envelope of frans-
mittal to the Commission should be
clearly marked: “Protest (Reply)—Malil
Transportation Service Order (or Deter-

mination),” and be delivered free of all-

charges. (Copies for service on the Postal
Service shall be addressed to the Assist-
ant General Counsel, Transportation,
U.8. Postal Service, Washington, D.C.
20260, as agent for the Postmaster
QGeneral.)

(e) Petitions jor reconsideration. Petl-
tions for reconsideration (1) of an order
terminating an order or determination
of the Postal Service, or (2) of a notice
declining to order termination of such an
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order or determination, may be filed by
any interested person within 20 days
after service of the order or notice of
the Commission. As no replies to the peti~
tions for reconsideration under this rule

; are contemplated in view of the statu-

tory time limitation, petitioners will be
expected, except in unusual circum-
stances, to rely wholly on the informa-
tion previously flled with the Commis-
sion. Such petitions for reconsideration
must be clearly marked: ‘Petition for
Reconsideration—Mail Transportation
Service Order (or Determination) .” Peti-
tioners shall file an original and seven
copies of the petition with the Commis-
sion and one copy thereof shall be served
simultaneously on ,the opposing party
*(ies), and s certificate of service shall be
executed to that effect.

(f) Withdrawal of Postal Service
orders or determinagtions. If, within 90
days after the filing of an order or deter-
mination by the Postal Service, the motor
carrier cited in the order or determina-
tion volimtarily agrees and undertakes to
perform the required mail transporta-
tion service, the Postal Service shall
promptly notify the Commission of such
action and shall withdraw the Postal
Service order forthwith.

(Seo. 5203, 84 Btat. 769, 39 U.8.C. 5203; sec.
17, 40 Stat. 270, 49 U.S.C. 17) [36 F.R. 6426,
Apr. 8, 1071)

§ 1100.250 Special rules pertaining to
all proceedings before the Commis.-
sion to insure that environmental
amenities and values are given appro-
priate consideration.

(a) Scope of special rules. These spe-
cial rules are applicable to all proceed-
ings before the Commission. They are in-
tended to assist the Commission in dis-
charging its duties: under the National
Environmental Policy Act of 1969 (Pub-
lic Law 91-190, 83 Stat. 852) which au-
thorizes and directs that, to the fullest
extent possible, the policies, regulations,
and public laws of the United States
shall be interpreted and administered in
accordance with the policies for the pro-
tection of the environment declared in
that act.

(b) Detailed environmental statement.
(1) It shall be the general policy of the
Interstate Commerce Commission to
adopt and adhere to the objectives and
alms of the National Environmental Pol-
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fcy Act in performing its regulatory
duties and powers under the Interstate
Commerce Act and related statutes.
Among other things, the National Envi-
ronmental Policy Act requires, to the
fullest extent possible, a detailed envi-
ronmental statement in all reports and
recommendations on legislative pro-
posals and other major Federal actions
which will significantly affect the quality
of the human environment.

(2) In compliance with this require-
ment, a detailed environment statement
will be made when the regulatory action
taken by the Commission under the ap-
plicable statutes will have such a signifi-
cant environmental impact. The detailed
statement, which statement shall be
made as part of the initial decision in the
proceeding and shall become final (with
or without modification) when a final
decision or order is entered by the Com-
mission, shall fully develop the five fac-
tors listed below, among other relevant
factors including the justification of a
proposed action as compared to its alter-
natives. The following factors ate listed
merely to illustrate the kinds of values
that must be considered in the statement,
and in no respect is this listing to be con-
strued as covering all factors relevant to
the disposition of any particular pro-
ceeding:

(i) The environmental impact of the
requested action;

(ii) Any adverse environmental effects
which cannot be avoided should the re-
quested action be granted;

(iif) Alternatives to the requested
action;

(iv) The relationship, if any, between
local short-term uses of man’s environ-
ment and mamtenance and enhance-
ment of long-term productivity; and

(v) Any irreversible and irretrievable
commitments of resources which would
be involved in the requested action should
it be granted.

‘The procedures set forth in this rule are
intended to encourage, to the fullest ex-
tent possible, public and governmental
participation in those formal proceed-
ings which might significantly affect the
quality of the human environment, and
to the end of insuring that a complete
record is developed which will enable the
Commission to consider fully the en-
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vironmental impact of a contemplated
action.

(c) Applicable general and special
rules not affected. The Commission’s gen-
eral and/or special rules heretofore ap-
plicable to a proceeding shall remain in
effect and govern the procedure therein.
These special rules shall supplement the
applicable existing rules.

{(d) Papers to show eflect of subject
matter of procecding on the quality of
human environment. (1) In all initial
papers filed with this Commission by a
party, there shall be flled a statement
indicating the presence or absence of any
effect of the requested Commission action
on the quality of the human environ-
ment. If any such effect is alleged to be
present, the paper shall include, but not
be limited to, statements relating to each
of the relevant factors set forth in para-
graph (b) (2) (1) -(v) of this section.

(2) In all proceedings determined or
alleged to have a significant effect on the
quality of the environment, all parties
shall file statements subinitting informa-
tlon relating to the relevant factors set
forth in paragraph (b) (2) (1)-(v) of this
section.

(e) Notice to appropriate governmen-
tal agencies. (1) All papers submitted in
compliance with these rules, and affirma-
tively alleging a substantial environmen-
tal impact, beneflicial or adverse, shall be
served by the person or persons sub-
mitting it on those governmental bodies
given notice pursuant to subparagraph
(1) of this paragraph. The person or
persons submitting the statement also
shall supply 10 copies of the statement
to the Council on Environmental Quality.

(2) A notice of all proceedings deter-
mined to have a significant effect on the
quality of the human environment will
be transmitted by the Commission as
promptly as possible te the Council on
Environmental Quality and to appropri-
ate governmental! bodies—Federal, re-
gional, State, and local—(as identified in
the guidelines promulgated by the Coun-
cil on Environmental Quality) with a
request for public comments on the en-
vironmental considerations listed in
paragraph (b) (2) (1)-(v) of this section.

(3) All interveners, including other
Government agencies, taking a position
on environmental matters shall file with
the Commission an explanation of their
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environmental position, specifylng any
differences with the original party’s de-
tailed statement upon which intervener
wishes to make its views known, and in-
cluding therein & discussion of that posi-_
tion in the context of the factors enu-
merated in paragraph (b) of this section.
All Interveners shall be responsible for
filing 10 copies of their submission with
the Council on Environmental Quality at
the time they file with the Commissjion
and shall also supply a copy of such sub-
mission to all participants to the pro-
ceeding. Nothing herein shall preclude
an intervener from filing a detailed en-
vironmental statement. The Commission
will consider all representations sub-
mitted prior to the final disposition of
the proceeding.

(4) 'The views of the Council on En-
vironmental Quality, if any, should be
made in & written statement served upon
the Secretary of the Commission and
all parties of record.

(f) Official notice. The Commission
may take official naotice of any facts re-
lating to the environmental sltuations
before it. This shall include, but not be
limited to, scientific studies, govern-
mental reports, and maps which have
not been presented in evidence by any
of the parties of record.

(g) Determinations. The determina-
tions in all proceedings which investigate.
environmental issues should include an
evaluation of the environmental factors
enumerated in paragraph (b) (2) (1) =(v)
of this section, and the views expressed
in conjunction therewith by all persons
making formal comment pursuant to the
provisions of this section. Specific find-
ings should be made in each such pro-
ceeding as to whether the relief sought is
or is not environmentally advantageous.

() Review of initial decision on en-
vironmental impact. Any decision with
respect to the environmental issue will
be subject to Commission review in the
same manner as other issues in the
proceeding.

(i) Proceedings in progress. With re-
spect to those proceedings already In
progress, the Commission recognizes that
it may not be possible to comply fully
with the procedures outlined herein and,
in particular, that it may not be possible
in every instance to include within the
record all of the material relating to the
environmental impact of the contem-
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plated action which might otherwise be
developed. Nonetheless, it is the policy
of the Commission {0 apply these proce-
dures to the fullest extent possible to
proceedings already in progress.

(42 US.C. 4321, 4323, and 4323) [37 FR.
6318, Maz, 28, 1972]

e ————— e e
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SOURCE: 56 FR 36105, July 31, 1991, unless
otherwise noted.

§1105.1 Purpose.

These rules are designed to assure
adequate consideration of environ-
mental and energy factors in the
Board’s decisionmaking process pursu-
ant to the National Environmental
Policy Act, 42 U.S.C. 4332; the Energy
Policy and Conservation Act, 42 U.S.C.
6362(b); and related laws, including the
National Historic Preservation Act, 16
U.S.C. 470f, the Coastal Zone Manage-
ment Act, 16 U.S.C. 1451, and the En-
dangered Species Act, 16 U.S.C. 1531.

§1105.2 Responsibility for administra-
tion of these rules.

The Director of the Office of Econom-
ics, Environmental Analysis, and Ad-
ministration shall have general respon-
sibility for the overall management
and functioning of the Section of Envi-
ronmental Analysis. The Director is
delegated the authority to sign, on be-
half of the Board, memoranda of agree-
ment entered into pursuant to 36 CFR
800.5(e)(4) regarding historic preserva-
tion matters. The Chief of the Section
of Environmental Analysis is respon-
sible for the preparation of documents
under these rules and is delegated the
authority to provide interpretations of
the Board's NEPA process, to render
initial decisions on requests for waiver
or modification of any of these rules
for individual proceedings, and to rec-
ommend rejection of environmental re-
ports not in compliance with these
rules. This delegated authority shall be
used only in a manner consistent with
Board policy. The Director may further
delegate procedural authority to the
Chief of the Section of Environmental
Analysis as appropriate. Appeals to the
Board will be available as a matter of
right.

[56 FR 36105, July 31, 1991, as amended at 64
FR 53268, Oct. 1, 1999)

§1105.3 Information and assistance.

Information and assistance regarding
the rules and the Board’s environ-
mental and historic review process is
available by writing or calling the Sec-
tion of Environmental Analysis, Sur-
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face Transportation Board, 1925 K
Street, NW, Washington, DC 20423. -

[64 FR 53268, Oct. 1, 1999)

§1105.4 Definitions.

In addition to the definitions con-
tained in the regulations of the Council
on Environmental Quality (40 CFR part
1508), the following definitions apply to
these regulations:

(a) Act means the Interstate Com-
merce Act, Subtitle IV of Title 49, U.S.
Code, as amended.

(b) Applicant means any person or en-
tity seeking Board action, whether by
application, petition, notice of exemp-
tion, or any other means that initiates
a formal Board proceeding.

(¢) Board means the Surface Trans-
portation Board.

(d) Environmental Assessment or “EA"
means a concise public document for
which the Board is responsible that
contains sufficient information for de-
termining whether to prepare an Envi-
ronmental Impact Statement or to
make a finding of no significant envi-
ronmental impact.

(e) Enuironmental documentation
means either an Environmental Impact
Statement or an Environmental As-
sessment.

(fY Environmental Impact Statement or
“EIS"” means the detailed written
statement required by the National En-
vironmental Policy Act, 42 U.S.C.
4332(2)(c), for a major Federal action
significantly affecting the quality of
the human environment.

(g) Environmental Report means a doc-
ument filed by the applicant(s) that:

(1) Provides notice of the proposed
action; and

(2) Evaluates its environmental im-
pacts and any reasonable alternatives
to the action. An environmental report
may be in the form of a proposed draft
Environmental Assessment or proposed
draft Environmental Impact State-
ment.

(h) Filing means any request for STB
authority, whether by application, pe-
titlon, notice of exemption, or any
other means that initiates a formal
Board proceeding.

(1) Section of Environmental Analysis
or “SEA" means the Section that pre-
pares the Board's environmental docu-
ments and analyses.
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(i) Third-Party Consultant means an
independent contractor, utilized by the
applicant, who works with SEA's ap-
proval and under SEA's direction to
prepare any necessary environmental
documentation. The third party con-
sultant must act on behalf of the
Board. The railroad may participate in
the selection process, as well as in the
subsequent preparation of environ-
mental documents. However, to avoid
any impermissible conflict of interest
(i.e., essentially any financial or other
interest in the outcome of the railroad-
sponsored project), the railroad may
not be responsible for the selection or
control of independent contractors.

[56 FR 36105, July 31, 1991, as amended at 64
FR 53268, Oct. 1, 1999]

§1105.5 Determinative criteria.

(a) In determining whether a ‘‘major
Federal action' (as that term is de-
fined by the Council on Environmental
Quality in 40 CFR 1508.18) has the po-
tential to affect significantly the qual-
ity of the human environment, the
Board is guided by the definition of
‘‘significantly’* at 40 CFR 1508.27.

(b) A finding that a service or trans-
action is not within the STB's jurisdic-
tion does not require an environmental
analysis under the National Environ-
mental Policy Act or historic review
under the National Historic Preserva-
tion Act.

(c) The environmental laws are not
triggered where the STB's action is
nothing more than a ministerial act, as
in:

(1) The processing of abandonments
proposed under the Northeast Rail
Services Act (45 U.S.C. T44(b)(3)):

(2) Statutorily-authorized interim
trail use arrangements under 16 U.S.C.
1247(d) [see, 49 CFR 1152.29]; or

(3) Financial assistance arrange-
ments under 49 U.S.C. 10905 (see 49 CFR
1152.27).

Finally, no environmental analysis is
necessary for abandonments that are
authorized by a bankruptcy court, or
transfers of rail lines under plans of re-
organization, where our function is
merely advisory under 11 U.S.C. 1166,
1170, and 1172.

[56 FR 36105, July 31, 1991; 56 FR 49821, Oct. 1,
1991]
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§1105.6 Classification of actions.

(a) Environmental Impact State-
ments will normally be prepared for
rail construction proposals other than
those described in paragraph (b){(1) of
this section.

(b) Environmental Assessments will
normally be prepared for the following
proposed actions:

(1) Construction of connecting track
within existing rail rights-of-way, or
on land owned by the connecting rail-
roads;

(2) Abandonment of a rail line (unless
proposed under the Northeast Rail
Services Act or the Bankruptcy Act);

(3) Discontinuance of passenger train
service or freight service (except for

discontinuances of freight service
under modified certificates issued
under 49 CFR 1150.21 and

discontinuances of trackage rights
where the affected line will continue to
be operated);

(4) An acquisition, lease or operation
under 49 U.S.C. 10901 or 10910, or con-
solidation, merger or acquisition of
control under 49 U.S.C. 11343, if it will
result in either

(1) Operational changes that would
exceed any of the' thresholds estab-
lished in §1105.7(e) (4) or (5); or

(i1) An action that would normally
require environmental documentation
(such as a construction or abandon-
ment);

(56) A rulemaking, policy statement,
or legislative proposal that has the po-
tential for significant environmental
impacts;

(6) Water carrier licensing under 49
U.S.C. 10922 that:

(i) Involves a new operation (i.e., one
that adds a significant number of
barges to the inland waterway system
requiring the addition of towing capac-
ity, or otherwise significantly alters an
exlsting operation, or introduces serv-
ice to a new waterway that has had no
previous traffic, or involves the com-
mencement of a new service that is not
statutorily exempt); or

(ii) Involves the transportation of
hazardous materials; and

(7) Any other proceeding not listed in
paragraphs (a) or (c¢) of this section.

(c) No environmental documentation
will normally be prepared (although a
Historic Report may be required under
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section 1105.8) for the following ac-
tions:

(1) Motor carrier, broker, or freight
forwarder licensing and water carrier
licensing not included in section
1105.6(b)(6);

(2) Any action that does not result in
significant changes in carrier oper-
ations (i.e., changes that do not exceed
the thresholds established in section
1105.7(e) (4) or (5)), including (but not
limited to) all of the following actions
that meet this criterion:

(i) An acquisition, lease, or operation
under 49 U.S.C. 10901 or 10910, or con-
solidation, merger, or acquisition of
control under 49 U.S.C. 11343 that does
not come within subsection (b)(4) of
this section.

(li) Transactions involving corporate
changes (such as a change in the own-
ership or the operator, or the issuance
of securities or reorganization) includ-
ing grants of authority to hold position
as an officer or director;

(1ii) Declaratory orders, interpreta-
tion or clarification of operating au-
thority, substitution of an applicant,
name changes, and waiver of lease and
interchange regulations;

(iv) Pooling authorizations, approval
of rate bureau agreements, and ap-
proval of shipper antitrust immunity;

(v) Approval of motor vehicle rental
contracts, and self insurance;

(vi) Determinations of the fact of
competition;

(3) Rate, fare, and tariff actions;

(4) Common use of rail terminals and
trackage rights;

(5) Discontinuance of rail freight
service under a modified certificate
issued pursuant to 49 CFR 1150.21;

(6) Discontinuance of trackage rights
where the affected line will continue to
be operated; and

(7) A rulemaking, policy statement,
or legislative proposal that has no po-
tential for significant environmental
impacts.

(d) The Board may reclassify or mod-
ify these requirements for individual
proceedings. For actions that generally
require no environmental documenta-
tion, the Board may decide that a par-
ticular action has the potential for sig-
nificant environmental impacts and
that, therefore, the applicant should
provide an environmental report and
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either an EA or an EIS will be pre-
pared. For actions generally requiring
an EA, the Board may prepare a full
EIS where the probability of signifi-
cant impacts from the particular pro-
posal is high enough to warrant an EIS.
Alternatively, in a rail construction,
an applicant can seek to demonstrate
(with supporting information address-
ing the pertinent aspects of §1105.7(e))
that an EA, rather than an EIS, will be
sufficient because the particular pro-
posal is not likely to have a significant
environmental impact. Any request for
reclassification must be in writing and,
in a rail construction, should be pre-
sented with the prefiling notice re-
quired by §1105.10(a)(1) (or a request to
walve that prefiling notice period).

(e) The classifications in this section
apply without regard to whether the
action is proposed by application, peti-
tion, notice of exemption, or any other
means that initiates a formal Board
proceeding.

$1105.7 Environmental reports.

(a) Filing. An applicant for an action
identified in §1105.6 (a) or (b) must sub-
mit to the Board (with or prior to its
application, petition or notice of ex-
emption) except as provided in para-
graph (b) for abandonments and
discontinuances) an Environmental Re-
port on the proposed action containing
the information set forth in paragraph
(e) of this section.

(b) At least 20 days prior to the filing
with the Board of a notice of exemp-
tion, petition for exemption, or an ap-
plication for abandonment or dis-
continuance, the applicant must serve
copies of the Environmental Report on:

(1) The State Clearinghouse of each
State involved (or other State equiva-
lent agency if the State has no clear-
inghouse);

(2) The State Environmental Protec-
tion Agency of each State involved;

(3) The State Coastal Zone Manage-
ment Agency for any state where the
proposed activity would affect land or
water uses within that State's coastal
zZone;

(4) The head of each county (or com-
parable political entity including any
Indian reservation) through which the
line goes;
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(f) Historic preservation conditions
imposed by the Board in rail abandon-
ment cases generally will not extend
beyond the 330-day statutory time pe-
riod in 49 U.S.C. 10904 for abandonment
proceedings.

[56 FR 36105, July 31, 1991, as amended at 61
FR 67883, Dec. 24, 1996]

§1105.9 Coastal Zone Management Act
requirements.

(a) If the proposed action affects land
or water uses within a State coastal
zone designated pursuant to the Coast-
al Zone Management Act (16 U.S.C. 1451
et seq.) applicant must comply with the
following procedures:

(1) If the proposed action is listed as
subject to review in the State's coastal
zone management plan, applicant
(with, or prior to its filing) must cer-
tify (pursuant to 15 CFR 930.57 and
930.58) that the proposed action is con-
sistent with the coastal zone manage-
ment plan.

(2) If the activity is not listed, appli-
cant (with, or prior to its filing) must
certify that actual notice of the pro-
posal was glven to the State coastal
zone manager at least 40 days before
the effective date of the requested ac-
tion.

(b) If there is consistency review
under 15 CFR 930.54, the Board and the
applicant will comply with the consist-
ency certification procedures of 15 CFR
930. Also, the Board will withhold a de-
cision, stay the effective date of a deci-
sion, or impose a condition delaying
consummation of the action, until the
applicant has submitted a consistency
certification and either the state has
concurred in the consistency certifi-
cation, or an appeal to the Secretary of
Commerce (under 15 CFR 930.64(e)) is
successful. '

§1105.10 Board procedures.

(a) Environmental Impact Statements—
(1) Prefibing Notice. Where an environ-
mental impact statement is required or
contemplated, the prospective appli-
cant must provide the Section of Envi-
ronmental Analysis with written no-
tice of its forthcoming proposal at
least 6 months prior to filing its appli-
cation.

(2) Notice and scope of EIS. When an
Environmental Impact Statement is
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prepared for a proposed action, the
Board will publish in the FEDERAL REG-
ISTER a notice of its intent to prepare
an EIS, with a description of the pro-
posed action and a request for written
comments on the scope of the EIS.
Where appropriate, the scoping process.
may include a meeting open to inter-
ested parties and the public. After con-
sidering the comments, the Board will
publish a notice of the final scope of
the EIS. If the Environmental Impact
Statement is to be prepared in coopera-
tion with other agencies, this notice
will also indicate which agencies will
be responsible for the various parts of
the Statement.

(8) Notice of avaiability. The Board
will serve copies of both the draft Envi-
ronmental Impact Statement (or an ap-
propriate summary) and the full final
Environmental Impact Statement (or
an appropriate summary) on all parties
to the proceeding and on appropriate
Federal, State, and local agencies. A
notice that these documents are avail-
able to the public will be published
(normally by the Environmental Pro-
tection Agency) in the FEDERAL REG-
ISTER. (Interested persons may obtain
copies of the documents by contacting
the Section of Environmental Anal-
ysis.)

(4) Comments. The notice of avail-
ability of the draft Environmental Im-
pact Statement will establish the time
for submitting written comments,
which will normally be 45 days fol-
lowing service of the document. When
the Board decides to hold an oral hear-
ing on the merits of a proposal, the
draft Environmental Impact Statement
will be made available to the public in
advance, normally at least 15 days
prior to the portion of the hearing re-
lating to the environmental issues. The
draft EIS will discuss relevant environ-
mental and historic preservation
issues. The final Environmental Impact
Statement will discuss the comments
received and any changes made in re-
sponse to them.

(5) Supplements. An Environmental
Impact Statement may be supple-
mented where necessary and appro-
priate to address substantial changes
in the proposed action or significant

113

Page: 171



Case: 09-1002

§1105.11

new and relevant circumstances or in-
formation. If so, the notice and com-
ment procedures outlined above will be
followed to the extent practical.

(b) Environmental Assessments. In pre-
paring an Environmental Assessment,
the Section of Environmental Analysis
will verify and independently analyze
the Environmental Report and/or His-
toric Report and related material sub-
mitted by an applicant pursuant to sec-
tions 1105.7 and 1105.8. The Environ-
mental Assessment will discuss rel-
evant environmental and historic pres-
ervation issues. SEA will serve copies
of the Environmental Assessment on
all parties to the proceeding and appro-
priate federal, state, and local agen-
cies, and will announce its avallability
to the public through a notice in the
FEDERAL REGISTER. In the case of aban-
donment applications processed under
49 U.S.C. 10903, the availability of the
Environmental Assessment must be an-
nounced in the applicant's Notice of In-
tent filed under 49 CFR 1152.21. The
deadline for submission of comments
on the Environmental Assessment will
generally be within 30 days of its serv-
ice (15 days in the case of a notice of
abandonment under 49 CFR 1152.50).
The comments received will be ad-
dressed in the Board’s decision. A sup-
plemental Environmental Assessment
may be issued where appropriate.

(c) Waivers. (1) The provisions of
paragraphs (a)(1) or (a)(4) of this sec-
tion or any STB-established time
frames in paragraph (b) of this section
may be walved or modified where ap-
propriate.

2 Requests for waiver of
§1105.10(a)(1) must describe as com-
pletely as possible the anticipated en-
vironmental effects of the proposed ac-
tion, and the timing of the proposed ac-
tion, and show that all or part of the
8ix month lead period is not appro-
priate.

(d) Third-Party Consultants. Appli-
cants may utilize independent third-
party consultants to prepare any nec-
essary environmental documentation,
if approved by SEA. The environmental
reporting requirements that would oth-
erwise apply will be waived if a rail-
road hires a consultant, SEA approves
the scope of the consultant’s work, and
the consultant works under SEA's su-
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pervision. In such a case, the consult-
ant acts on behalf of the Board, work-
ing under SEA's direction to collect
the needed environmental information
and compile it into a draft EA or draft
EIS, which is then submitted to SEA
for its rewview, verification, and ap-
proval. We encourage the use of third-
party consultants.

(e) Service of Environmental Pleadings.
Agencies and interested parties sending
material on environmental and historic
preservation issues directly to the
Board should send copies to the appli-
cant. Copies of Board communications
to third-parties involving environ-
mental and historic preservation issues
also will be sent to the applicant where

appropriate.
(f) Consideration in decisionmaking.
The environmental documentation

(generally an EA or an EIS) and the
comments and responses thereto con-
cerning environmental, historic preser-
vation, CZMA, and endangered species
issues will be part of the record consid-
ered by the Board in the proceeding in-
volved. The Board will decide what, if
any, environmental or historic preser-
vation conditions to impose upon the
authority it issues based on the envi-
ronmental record and its substantive
responsibilities under the Interstate
Commerce Act. The Board will with-
hold a decision, stay the effective date
of an exemption, or impose appropriate
conditions upon any authority granted,
when an environmental or historic
preservation issue has not yet been re-
solved.

(R) Finding of No Significant Impact. In
all exemption cases, if no environ-
mental or historic preservation issues
are raised by any party or identified by
SEA in its independent investigation,
the Board will issue a separate decision
making a Finding of No Significant
Impact (*“FONSI') to show that it has
formally considered the environmental
record.

[66 FR 36105, July 31, 1991 as amended at 56
FR 49821, Oct. 1, 1991;64 FR 53268, Oct. 1, 1999]

§1105.11 Transmittal letter for Appli-
cant’s Report.

A carrier shall send a copy of its En-
vironmental and/or Historic Report to
the agencies identified in section
1105.7(b) and/or the appropriate State
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-"1108.10 Actions where no environmental 1s-
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‘Western Wood Products Association, Califor-
nia Redwood Assoclation, Western Wood
Preservers Institute, and Western Plywood
Manufacturers’ Trafic Conference, jointly

Swift & Company and Swift Chemical Com-
pany, jointly

-(Glass Container Manufacturers Institute, Ine,

STATEMENT OF VIEWS

The National Industrial Trafiic Ieague

‘Carolina Power & Light Company, Duke
Power Company, South Carolina Electric
& Gas Company, and Virginia Electric and
.Power Company, jointly

‘Consumers Power Company

General Mills, Inc,

‘Producers Grain Corporation

Pacific Northwest Trafilc League

Weyerhaeuser Company

«California QGrape & Tree Fruit League

Monsanto Company

Roberta Simons

Canners League of California

‘PART 1108--REVISED GUIDELINES FOR IMPLE-
MENTATION OF THE NATIONAL ENVIRON-
MENTAL POLICY ACT OF 1569

Sec Subpart A—General Provisions.--
Purpose and scope.
Authority.

Policy.

Interpretations.

Walivers and exemptions.

Subpart B—Definitions
1108.6 _ Definitions.

Subpart C—Deslgnation of Responsiblilty
1108.7 Designation of responsible staff.

‘Subpart D—Identlification of Major Federal Ac-
tions Significantly Affecting the Quality of the

) Human Environment

1108.8 Actions significantly affecting the
qusality of the human environ-
ment.

Actions with a potential effect on
the environment.

1108.2
'1108.3
1108.4
1108.5

1108.9

Sues &are present.

+ 1108.11 Review of environmental determina-
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Y

TRV R e T

_ 1108.14

.1108.15

tion.

Subpart E—Environmental Procedures

}108.12 Reporting requirements.

1108.13 Preparation of environmental
threshold assessment surveys.
Preparation of environmental im-

pact statements.
Public meetings in preparation of
environmental impact statements.

1108.16 Minimum perlods for review.

Subpart F—FInal Determinations
1108.17 Hearing procedure.

- 1108.18 Initial and fina) decisions.
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Se Subpart G—Miscellaneous Provisions

C.

1108.19 Official notice.

1108.20 Cost of materlals distributed to the
publie.

AvuTHoRITY: Secs. 17(3), 204(a)(6), 804
.(a), 403(a) of tne Interstate Commerce Act,
the Natlonal Environmental Policy Act of
1969, 42 U.S.C. 4321, et. seq. (NEPA), and
Executive Order 11514, and pursuant to secs.
553 and 559 of the Administrative Procedures
Act.

Source: 41 FR 27838, July 7, 1978, unless
otherwise noted.

Subpart A-—General Provisions

§ 1108.1 Purpose and scope.

(a) The National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq., herein-
after referred to as NEPA) authorizes
and directs that, to the fullest extent pos-
sible, the policies, regulations, and public
laws of the United States shall be inter-
preted and administered in accordance
with the policies for the protection and
enhancement of the environment as set
forth in NEPA, thus establishing national
policies, goals, and procedures for pro-
tecting and enhancing the environment.

(b) The purpose of these regulations is
to amend and supplant the regulations
established by order of the Interstate
Commerce Commission dated January 14,
1972 (49 CFR 1100.250), and to establish
procedures for facilitating the Commis-
sion's discharge of its duties under the
National Environmental Policy Act of
1969,

(c) These guidelines apply to all pro-
ceedings before the Commission.

§ 1108.2 Authority.

(8) NEPA establishes a broad national
policy to promote efforts to improve the
relationship between man and his en-
vironment NEPA sets out certain policies
and goals concerning the environment
and requires that, to the fullest extent
possible, the policies, regulations, and
public laws of the United States shall be

terpreted in accordance with those pol-
icies and goals. Section 102(2)(C) of
NEPA requires that, for each recommen-
dation or report on proposals for legis-
lation and other major Federal actions
significantly affecting the quality of the
human environment, the involved agen-
cles of the Federal Government prepare
a detailed statement of the environmen-
tal impact of the proposed sction, and
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that such statement accompany the pro-
posed action through each important
stage of the agency decisionmaking
process.

(b) Chuidelines from the Council on
Environmental Quality (CEQ), dated
August 1, 1973 (38 FR 20550), set forth

recommended procedures which should'

be followed by Federal agencies in imple-
menting NEPA.

{c) Sections 17(3), 204(a) (6), 304(a)
and 403(a) of the Interstate Commerce
Act authorize the Commission, consis-

" tent with the purpose of the act, to es-
tablish such rules, regulations, and pro-
cedures as are necessary to the exercise
of its functions.

§ 1108.3 Policy.

(a) General.—It is the policy of the
Commission to implement NEPA to the
fullest extent possible and as fully as
statutory authority permits and to ori-
ent the Commission’s administrative
policies under the Interstate Commerce
Act toward the broad national goal of
preserving and enhancing the environ-
ment. Environmental factors are to be
considered in the decisionmaking proc-
ess. In accordance with section 101 of
NEPA, adverse environmental effects
should be minimized to the fullest extent
practicable consistent with the national
transportation policy and other national
policies affecting Commisison action.

(b) Implemeniation.—The implemen-
tation of this policy shell consist of an
environmenteal review process as specified
in these regulations for all Federal ac-
tions under the jurisdiction of this Com-
mission. The policies and goals set forth
in NEPA are supplemental to those set
forth in the existing authorization of the
Interstate Commerce Commission. The
Commission will interpret the provisions
of NEPA. as supplemental to its existing
authority and as a mandate to view
traditional policies and misisons in the
licht of national environmental
chjectives.

(c) Other statutes—Whenever pos-
sible, statements required by other
statutes concerning environmental im-
pacts, such as the National Historic Pres-
ervation Act of 1966 (16 U.S.C. 470 et
seq.), will be incorporated into environ-
mental impact statements or threshold
assessments.

(d) Public notice and availability.—
(1> The Commission will insure timely
notice and opportunity for public com-
ment on impact statements and thresh-
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old assessments in an appmpnat&
manner.

(2) A list of proposed actions for V.hlc}r'a
an environmental impact statement js'_;
being prepared will be maintained by thi'2
Commission in its Press Release Room
The list will be available for public 1n‘.-'-.-;
spection and will be submitted to CEQ
every 3 months for publication. %

(e) Proceedings in progress.—(1):i%
Proceedings in progress on the effective 3; L
date of these regulations shall be gov.- ,.g
erned to the fullest extent practicable.#
by the procedures set forth herein, rec. -*.
ognizing, however, that full compliance ¥
in all such proceedings may not he
possible. .f;;

(2) Nothing in paragraph (e) (1) of *
this section shall be deemed to relieve :
any person or party from complying
with a Commission directive to supply
environmental data for any proceeding -
in progress.

§1108.4 Interpretations.

Interpretations, either written or oral,
with respect to the meaning of these reg-
ulations may be rendered by the Director
of the Office of Proceedings or designee.
Any such interpretation shall be advisory
only, and, as such, not binding upon the
Commission unless specifically endorsed
by the Commission.

§ 1108.5 Waivers or exemptions.

(a) The Commission may, upon its
own motion or gpplication of any in-
terested person for good cause shown,
tions by order such waivers or exemp-
tions from applicant reporting reqcire-
ments as it determines is authorized by
law or otherwise in the public interest.
The Commission may waive the require~
ment that an environmental report ac-
company an application if' it finds that
the proposed Federal action is not
“major” within the meaning of NEPA,
or that the submission of a written en~
vironmental report is impractical be-
cause of time limitations and would lead
to delay having the effect of denying the
relief requested.

(b) Every request for a walver or ex-
emption must be timely filed, in writing,
either with the application or nof less
than 10 days before the due date of the
required information.

(¢) The granting of a walver or ex-
emption under these regulations will not
be .in disregard of any requirement of
NEPA nor shall it preclude the Com-
mission from considering environmental

{
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s values as part of its decision on the
merits.
Subpart B—Definitions
§ 11¢8.6 Definitions.

As defined in this part:

(a) “Act” means the Interstate Com-~
merce Act, as amended.

(b) “Application” includes a reguest
by an applicant, complainant, or propo-
nent for the granting of any right, priv-
ilege, authority, or relief under or from
any provision of the act, any regulation
or requirement made pursuant to a power
granted by such act, or any other statute
conferring jurisdiction upon the Com-
mission.

(c) “Commission’ means the Interstate
Commerce Commission.

(d) “Detailed environmental impact
report” (DEIR) is a report to-be filed by

- each applicant along with the application
.- containing the information as set forth
.. In §1108.12(a) in those instances when
. an environmental impact statement is
7~ normally prepared.
(e) “Environmental impact” is any al-
. .teration of environmental conditions or
% Creation of a new set of environmental
L,‘h_qondltions, adverse or beneficial, caused
or induced by the action or set of ac~
tions under consideration.

(EI8) is a complete and fully comprehen-
sive environmental ansalysis including
such formal review as may be provided by
other Federal, State, and local agencies
and the public pursuant to section 102(2)
(C) of NEPA. The EIS is developed in two
gta.ges, draft and final.

> (g) “Supplemental

environmental

falning the information required by
=8.1108.12 (b) or (c), as appropriate. A
Dplemental environmental evaluation
shall be flled by each applicant, propo-

%t ( :)n or relief in actions hsted in § 1108.9

: (h) “Environmenta,l threshold assess-
*;ment survey” (TAS) is a wriiten En-
w;ﬂronmental Affairs Staff study conclud-
{,#1!18 that an EIS is not necessary. The
:;mldy Includes a review of the proposed
B action the supplemental environmental
: "'T‘ aluatmn and other avajlable data. The
r:“;, AS 1dent1ﬁes areas of relevant environ-

€ proposed action.
1) “Federal actlon” includes the en-

5 fire € range of activities undertaken by the
g Ommission.
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(j) “Major Federal action” is any Fed-
erzl action which requires the substan-
tial commitment of resources or triggers
such a substantial commitment by others.
(k) “NEPA” means the National En-
vironmental Policy Act of 1969.

(1) “Summary environmental negative
declaration” (SEND) is a statement in an
initial procedural’ order indicating that
the proposal is not a major Federal ac-
tion significantly affecting the quality of
the human environment within the
meaning of the National Environmental
Policy Act of 1969,

Subpart C—Designation of Responsibility

§ 1108.7 Designation of
staff.

() The Environmental Affairs Staff is
assigned the responsibility of preparing
environmental impact statements and re-
lated documents.

(b) The Assistant to the Director for
Environmental Affairs ‘shall maintain
liaison for the Commission with the
Council on Environmental Quality, the
Environmental Protection Agency (EPA),
and the other departments and agencies
with interest or expertise in environ-
mental matters. Duties of the Assistant.
to the Director for Environmental Af-
falrs, or designees, shall include, among
other things: :

(1) Coordination of environmental
policies with Commission practices and
procedures;

(2) Supervision of the Environmental
Affairs Staff in carrying outi the functions
and responsibilities duly assigned;

(3) Preparation of a quarterly list of
all environmental impact statements and
threshold assessment surveys prepared
under the circumstances set forth in
§ 1108.13(b) ; and

(4) Provision of advisory assistance to
Commission decislonmakers (groups and
individuals) in any proceeding or action
wherein there arises environmental is-
sues requiring the special competence
and expertise of the multidisciplinary
Environmental Affairs Staff.

Subpart D—Identification of Major Federai
Actions Significantly Affecting the Qual-
ity of the Human Environment

§1108.8 Actions' significantly affecting
the quality of the human environ-
ment.

(a) In determining whether a proposed
action will significantly affect the quality

responsible
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of the humsan environment conslderation
wili be given to:

(1) The extent to which the action will
cause environmental effects in excess of
those created by existing uses in the
area affected by it;

(2) The absolute quantitative environ-
mental effects of the action itself, includ-
ing the cumulative harm that results
from its contribution to existing adverse
conditions or uses in the affected area;
and

(3) The extent to which the proposed
action is consistent with local land use
plans.

(b) In determining whether an action
is & major Federal action, consideration
will also be given to the following:

(1> Whether the action is environ-
mentally controversial;

(2) Whether proposed actions, though
individually limited, may cumulatively
have a significant environmental im-
pact; and

(3) Whether the proposed action in-
volves secondary or indirect effects upon
patterns of social and economic activity.

(c) If it is determined that the Fed-
eral action contemplated is “major” and
will have a significant impact on the
quality of the human environment, the
Environmental Affairs Staff will prepare
an EIS In accordance with §1108.14
Such actions include, but are not limited
to, actions which would have a signifi-
cant impact or effect on:

(1) Alr, noise, or water pollution;

(2) Consumption of energy or natural
resources;

(3) Diversion of traffic from one mode
of transportation to another;

(4) Land use plans, policles, or con-
trols;

(5) Recreation sites or wildlife areas;

(8) Publ.cly owned lands or parks;

(7) Areds of culfural, historical, or

rchaeological significance; or

(8) The safety of the community.

(d) The following classes of actions
have the potential for significant envi-
ronmental impact and normally require
an EIS:

(1) Ralil line constructions;

(2) Commufer fare increases;

(3) Discontinuance of passenger
trains; and

(4) Merger, control, or consclidation
involving two or more class I railroads.

(e) If for some reason an EIS is not
required for an action included in one
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of the classes listed in paragraph (d) og
this section, the following procedure Wlll
apply:

(1) The Environmental Affairs Stan
will normally prepare a TAS in accordiy Y
ance with § 1108.13; and
- (2) The Commission will notify au &
parties, CEQ, and the public that an EIS - ‘3!
will not be prepared.

§1108.9 Actions with a potential eﬂ'eu
on the environment.

(a) The following classes of a.ctmns
may have environmental issues present,.”
but normally do not require an EIS: |

(1) Abandonment, acquisition, or op-
eration of a line cf railroad;

(2) Common use of rail terminals

(3) Railroad merger, purchase, con=
trol, or trackage rights proceedings, ex«
cept as provided in § 1108.8(d) (4);

(4) Water carrier certification; .

(5) Investigation and suspension, rate ;
complaint, or formal docket cases involve
ing recyclable commodities; =

(3) Rulemaking and legislative pro- -
posals affecting carrier operations; and °

(7) General rate increases.

(b) Actions listed in paragraph (a) of
this section will be examined on a case-
by-case basis, with the supporting data, ;
in order to determine whether a SEND
is appropriate, or whether further en- .
vironmental analysis, in the form of an
EIS or TAS, may be required.

§ 1108.10 Actions where no environmen-
tal issues are present.

(a) If it i3 determined that the Fed-
eral action contemplated is not “major”
in character within the meaning of
NEPA, or that the environmental im-
pacts are inconsequential or not cogniz-
able under NEPA, or that the allegations
of impacts are frivolous, an initial pro-
cedural order shall include a SEND stat-
ing that the proposal is not a2 major Fed-
eral action significantly affecting the
quality of the human environment with-
in the meaning of the National Environ-
mental Policy Act of 1969.

(b) For proceedings not listed in
§§1108.8(d) and 1108.9(a) the initial
procedural order will normally contain
g SEND. If any interested person, or the
Commission on its own initiative, identi-
fies environmental issues of consequence,
an action falling within the scope of this
section will be subject to further en-
vironmental evaluation.

o s.d.l»ﬁ—-wr
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(¢) If environmental issues of conse-
. quence arise after a SEND has been
- served, the Commission shall assess such
issues and, in appropriate instances, pre-~
pare a TAS or EIS.

§ 1108.11 Review of environmental de-
termination.

Any determination with respect to en-
vironmental issues will be subject to
Commission review in the same manner
> a5 other issues in the proceeding.

Subpart E—Environmental Procedures
§ 1108.12 Reporting requirements.

.~ (a) Detailed environmenital impact re~
* port (DEIR) —Every application within
- §1108.8(d) shall include g DEIR, similar
h in-scope to an EIS under section 102(2)
-~ (C) of NEPA.
. (1) A DEIR will include, but not be
: imited to, a discussion of the following,
¢ a.s appropriate:
* () A description of the proposed
j action,
.+ (i) The relationship of the proposed
X .¢tion to land use plans, policies, and
»? controls for the affected area;
Ge-*+(1il) The probable impacts of the pro~
-“T;rDOS_ed action on the environment, in-
.luding secondary or indirect, as well as
fimary or direet, impacts:
Alternatives to the proposed

B R

1\ Lk
-

.E

‘4 .-"'(v) Any adverse environmental effects

which cannot be avoided;

: (vl) The relationship between local
wshort-term uses of man’s environment
r:a.ncl the maintenance and enhancement
;,g{of long-term productivity; and
&:u/vil) TIrreversible and irretrievable
gnfommitments of resources which will be
Eigvolved in the proposed action should
“4‘:’,._ :be implemented.

>'2:(2) The DEIR should also address the

5‘" » tonsiderations set forth in §§ 1108.8 (b)
g_‘g’aﬂd (c), as appropriate.
55715(3) For actions described in § 1108.8
h‘(d) applicants may contact the Assist-
§ 1206 to the Director for Environmental
%Aﬂairs for assistance and advice on how
: __'"atO, prepare the DEIR. Early and con-
:_fﬂnuing consultation with the Assistant
: '{IO the Director for Environmental Af-
i ; S, even prior to the filing of the ap-
__J!licatlon is encouraged. This consulta-
= tion should regard, among other things:
-ﬁ v The need for consultants and experts
Or special studies (such as archaeolog-~

\n.
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ical surveys, diversion modeling, et
cetera), (ii) Specification of additional
envircnmental information required, and
(iii) Early awareness of related Federal
actions proposed by applicant or others.

(b) Supplemental environmenial eval-
ugtion (SEE)—~(l) Every applicant,
complainant, or proponent instituting
an action described in § 1108.9(a) shall
submit an SEE which, except as pro-
vided in paragraph (2) (b) of this sec-
tion, shall be included with the applica-
tion.

(2) A SEE for an investigation and
suspension or a formal docket case in-
volving recyclable commodities must be
submitted within thirty (30) days after
service of the order of investigation.

(3) The SEE shall include a discussion
of the following, as appropriate:

(1) A description, in narrative form,
of the contemplated action;

(i) An indication of related applica-
tions or proposzls before the Commission
or not yet flled but contemplated;

(iii) The involvement of any other
Federal, State, or local governmental
agency (including the need for additional
permits or licenses or the expectation of
funding or financing);

(iv) The anticipated environmental
impacts;

(v) Anticipated increases in_energy
requirements or natural resource con=-
sumption;

(vi) Probable and potential changes in
transportation patterns; ’

(vii) The anticipated amount of traffic
diversion to alternate modes of trans-
portation, and, if no diversion is antici-
pated, the reasons why; and

(viil) The alternatives to the proposed
action which applicant, proponent, or
complainant has considered.

(e) Additional environmental infor-
mation for rail abandonment applica-
tions.—In addition to the information
listed in paragraph (b) of this section
applications to abandon a line of rail-
road, or operations over such line, shall
include the following, as appropriate:

(1) A description, in narrative form,
of the contemplated action, including
the involvement of other railroads and
related abandonment, construction, or
trackage rights applications;

(2) A detailed map showing the exact
location of the line to be abandoned and
its relationship to other railroad lines;

;é;';f: 271
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(3) The most recently available traf-
fic figures for the line in question, includ-
ing type of commodities transported, the
amount of carloads and tons handled,
and a breakdown of traffic received and
forwarded at each station on the line;

(4) The number of acres in the right-
of-way proposed for abandonment and,
stated separately, in the railroad prop-
erty appurtenant thereto;

(50 Other contemplated abandon-
ment applications which will have a di-
rect effect on the geographic region in-
volved in the pending application, and
an analysis of the manner in which the
line to be abandoned fits in with the ap-
plicant’s overall operations and with
available transportation service in or
through the afiected area;

(6) The number, type, and locatlon
including a descrlptlon of all bridges,
culverts, and grade crossings, or any
other structures on the line;

(7) The anticipated plans for salvage
operations, including the removal or sale
of rail and ties, and the plans for re-
moval of bridges and all structures, and
steps to be taken to avoid the creation of
public safety hazards as a result of sal-
vage operations;

(8) Federal, State, or local laws or ordi-
nances relating to salvage operations:

(9) The general nature of ownership
of the underlying right-of-way, and spe-
cific plans for the property made avail-
able for disposition by the abandonment;

(10) A description of current land use
in the area directly adjacent to the line
and in the tributary territory; and

(11) The kind and amount of property
taxes pald by the railrcad to the local
communities in the last 2 calendar years.

(d) Applicant’s environmental dec-

“laration—Applications described in
§ 1108.10 shall include a statement indi-
cating the presence or absence of any
environmental impact of the proposed
action. If environmental impacts, either
adverse or beneficial, are alleged, they
must be identified and quantified to the
maximum extent practicable,

(e) Representations of other parties.—
Persons flling a protest or other repre-
sentation iIn a proceeding before the
Commission may include a statement in-
dicating the presence or absence of en-
vironmental impacts. A statement alleg-
ing a significant environmental impact
-shall indicate with specific data the exact

-

2

. ,' 1
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nature and degree of the a.nticipaf,ed 5
impact.

() Additional informalion.—The sup.'ff}

plemental information required by the¥)
previous paragraphs shall not preclude
the Commission from requiring addiss:

tionzl information from a party needeé?
to make a determination as to.the enyj-z3
ronmental significance of the contem.

tract or other studies deemed necessa

plated action. The Commission may rg ':'\::‘:‘r‘
quire a party to perform additional cons 3
r'y:

to enable full and complete evaluatlon%

of pertinent environmental issues.

1-;71.
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§ 1108.13 Preparation of envnronmemal £

threshold assessment surveys.

it

7‘-1

(a) Upon a determination that a pro-

posed action will not have a significan
efTect on the environment, but the po._
tential environmental impacts are such i

2%
Yo, 1

that a SEND is not appropriate, a TAS;‘-?-"'

will be prepared,
(b) In additicn, if it is determined tha.t
an EIS is not necessary for a proposed.-

...
a

action (1) Identified in § 1108.8(d) as ‘:'

normally requiring an EIS, (2) Similar :
to prior actions for which an EIS ha.s
generally been prepared, (3) Which the
Commission previously announced would;

be the subject of an EIS, or (4) For
which the Commission has received a re— <
quest from CEQ to prepare an EIS, a L

TAS will normally be prepared setting,
forth the reasons why an EIS is not being <
prepared.

(¢) The TAS shall include, but not be ;

limited to, the following:

r

(1) A statement of the facts, deserib- |

ing the proposed action;

(2) Identification of all areas of rele= -

vant environmental concern and reasons
why impacts are insignificant; and

(3) Discussion of the alternatives to -

the action and the anticipated environ-
mental consequences of such alterna-
tives. '

(d) Notice of the conclusions in the.
TAS will be served on all parties and will
be made available to the public by pub-
lication in the FeperaL REGISTER and/or-
publication in local newspapers.

(e) Substantive comments of an en-
vironmental nature received in response
to the notice specified in paragraph (d)
of this section shall be filed in writing
within 30 days of the date of service of
said notice. Comments received will be
considered and a determination made to
(1) Affirm the prior finding of no signif-

2

ey
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.



4

. S e e -
a il 4

Case: 09-1002

Chapter X—Interstate Commerce Commission

4 jeant impact without modification, (2)

Modify or amend the TAS, or (3) Pre-
pare an EIS for the proposed action.

§ 1108.14 Preparation of environmental
impact statements,

(a) General—Upon a determination
that a proposed action may have a sighif-
icant effect uopn the guality of the hu-
man environment, the Environmental
Affairs Staffi will prepare an EIS. The
EiS is normally comprised of two stages,
draft and final. The draft statement must
satisfly to the fullest extent possible, at
the time of its preraration, the require-
ments established for final statements by
section 102(2) (C) of NEPA. An EIS shall
be prepared early enough to be part of
the dascisionmaking process on the pro-
posed action to which it relates.

(b) Draft environmental impact state-
ments.—In preparing draft EIS the En-
vironmental Affairs Staff will take into
account the guideliries set forth in 40

" CFR 1500.7-1500.8 (28 FR 20552-3).
_Draft statements will set forth in detail:

(1) The environmental impact of the

- Dproposed or contemplated action;

- (2) Adverse environmental effects

f+ which cannot be avoided should the pro-

. bosed or contemplated action be imple-
L mented;

(3) Alternatives to the proposed or

“_;-= <contemplated action;

¥, (4

The relationship between local
¢ short-term uses of man’s environment

) gnd the maintenance and enhancement
. of long-term productivity; and

. (58) Irreversible and irretrievable com-

l mitments of resources which would be

involved in the proposed or contemplated
actxon should it be implemented.

In some cases environmental impact
statements may be prepared by private
{ tonsultants. In all cases the Commission

i w.111 make its own evaluation of the en-
- vironmental issues and take responsibil-

ity for the scope and content of draft and

- final environmental impact statements.

(¢) Filing and distribution of draft en-

© vironmental impact statements.—Draft

- EIS will be filed in the docket and dis-
tnbuted to CEQ, EPA, the parties, and

PFederal agencies having special exper-
tise or jurisdiction with respect to re-

[’ lated environmental impaets and author-

Ized to develop and enforce relevant en-

b i '¥ironmental standards (See appendixes

.I—‘
Ao
= 2

= Il and IIT to 40 CFR 1500 (38 FR.
20357-62)) Draft EIS will also be made

-d
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available to State and local governments,
as appropriate, and to other inferested
persons.

(d) Request for comments on draft en=
vironmental impact statemenis.—The
draft statement shall be accompanied by
a notice reguesting comments on the
draft. Normally the comments will be due
within forty-five (45) days from the date
the draft EIS is made available to CEQ
and the public. An original, and to the
extent practicable, six (6) copies of any
such comments should be submitted to
the Secretary, Interstate Commerce
Commission, Washington, D.C. 20423.

(e) Final environmental impact state-
ments.—After receipt of comments on
the draft statement, the Environmental
Affairs Staff will prepare a final EIS in
accordance with the requirements for
draft statements. To the extent opposing-
professional views and responsible opin-
ion on the environmental effects of the
proposed or contemplated action have
not besen discussed in the draft state-
ment, but are brought out by the com-
ments, the environmental effect of the
action will be reviewed in the light of
those comments, The final EIS will con-
tain responsive reference to such views
and opinion. All substantive comments
on the draft EIS (or summaries thereof
where the response is voluminous) will
be attached to the final EIS, whether or
not each such comment is thought to
merit individual discussion in the text of
the statement. The final EIS will be filed
and distributed to those who submitted
substantive comments on the draft state-
ment. In all instances the final EIS will
be distributed to CEQ, EPA, all partles to
the proceeding, and any person request-
ing a copy. The final EIS and substantive
comments received on the draft state-
ment will accompany the proposal
through the Commission’s review process.

§ 1108.15 Public meetings in prepara.
tion of environmental impact state-
ments.

During the preparation of an EIS
where issues are unusually complex or
there is substantial public controversy,
the Commissionh may call public meetings
for further input. Such public meetings
may be scheduled independently of or in
conjunction with formal public hearings
which may be held for a particular pro-
ceeding. Formal transcripts of such

meeting normally will be made.
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§1108.16 Minimum periods for review.

(a) To the maximum extent practica-
ble, no firal administrative action sub-
ject to section 102(2) (C) of NEPA wiil
be taken sooner than ninety (90) days
after the date the draft statement is
made available to CEQ and the public.
Neither shall such final administrative
action be taken sooner than thirty (30)
days after the date the final EIS has been
available to CEQ and the public., The
ninety (90) -day and thirty (30) -day pe-
riods described above may run concur-
rently to the extent they overlap.

(b) When oral hearings are contem-
plated for a particular proceeding in

which an EIS has been prepared, the

final EIS will be available to the public
at least fifteen (15) days prior to that
portion of the oral hearing relating to
the impect statement, except as provided
in subsection (d).

(c) Where emergency circumstances
make it necessary to take an action
with significant environmental impact
without observing the provisions of these
guidelines concerning minimum periods
for agency review and advance avail-
ability of environmental statements, the
Commission will consult with CEQ about
alternative arrangements,

(d) In light of the statutory obliga-
tions of this Commission to decide cer-
tain cases within a limited time period,
the commenting period for the draft
statement may be limited to thirty (30)
days with no extensions of time granted.
In addition, the thirty (30) -day waiting
period after the issuance of the final EIS
shall be shortened as necessary. In the
event that statutory time limitations in
& particular proceeding make it imprac-
tical to comply with the procedures as
specified in these rules, the final EIS
may be issued after the conclusion of
the evidentiary hearings. In the event
that any decision rests upon matters
eontained in a final impact statement
Issued after the conclusion of evidentiary
hearings, any party may request an op-
portunity to show the contrary.

Subpart F—Final Determinations
§ 1108.17 Hearing procedure.

(a) Subject to procedural require-
ments imposed by the Commission con=-
sistent with this part, in appropriate oral
hearing cases the final EIS will be sub-
mitted for the record.

[ S4)
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(b) Any party may take a position, -

offer probative evidence,

mental Affairs Stafl (with respect to the
préparation of the statement) and the
applicant or.others (with respect to the-
environmental information supplied by

and crosg.. :
examine witnesses of both the Environ. -7

PLA

Njao, et

‘them), in light of the final EIS and on -

environmental issues within the scope. -

of the proceeding. The Commission may- ..
designate counsel for Environmental Af- -
fairs Staff members called as wifnesses. :

on environmental matters.

§ 1108.18 Initial and final decisions,

(a) Where environmental matters are-
in issue in a proceeding, the initial de-
cision will include all necessary findings.
and conclusions on such issues. It may

[N S

P
~ s 52
el 00

: -
nalor A

also include findings and conclusions. -

which afiirm or modify the content of

an EIS or TAS. To the extent such find--

ings and conclusions difier from those in.

the EIS or TAS, the EIS or TAS will be- *

deemed modified to that extent.

(b) If the Commission in a final deci-
sion reaches conclusions different from.
those confained in an initial decision
with respect to environmental issues, the-
EIS or TAS will be deemed modified to-
that extent.

Subpart G—Miscellaneous Provisians
§ 1108.19 Official notice.

The Comimission may take officlal
notice of any facts relating to the envi-
ronmental situation before it. This shall
include facts set forth in documents.
such as scientific studies, environmental
impact statements, governmental re-
ports, and maps, which have not been
presented in evidence by any party of
record. In the event any decision rests.
upon official notice of any such fact, any
party may, within a period allowed for
the filing of exceptions or petitions for
reconsideration, request an opportunity
to show the contrary.

§ 1103.20 Cost of materials distributed:
to the publie.

Copies of draft and flnal environmen-
tal impact statements and threshold as-
sessment surveys will be made available
to fhe public upon request without
charge, to the extent practicable, or at
a fee not exceeding actual reproduction
costs.

et
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NW., Washington, D.C. 20423 -Tele-"
phone 202—275—7916 :

§1108.4 Deﬁnmons

In addition to those deﬂmtmns con-=*
talned. in-the Council: onaEnvironmen—
tal? Quality’s, Regulations.; (40 ‘CFR
1508), the following definitions apply
to the Commission’s NEPA process

(a) "“Act” means the Interstate, Com-;.
merce Act, Subtitle IV .of. Titie: 49 t
United States Code; as amended: : ;i

(b) ‘“Assessmént” - means a- concise
public document for-which' the' Cor'ﬁ--
mission is responsible, that serves: ’

(1) Briefly to provide sufficient’ m—
formation for determining ‘whether- to
prepare an ‘‘environmental’ unpa.ct
statement or to’ make a ;inding of no
significant impact; a.nd‘ e

(2) To facilitate preparatron of an
environmental impact sta.ternent when
one is necessary.

(¢) ""Commission” mea.ns the Inter-
state Commerce Comxmssron

(d) “Environmental Impact State-
ment” (EIS) means a deta.ﬂed wntten
statement as required by ‘séétion”
102¢2)(c) of NEPA.

(e) “Finding of No' S1g'n1f1ca.nt
Impact” is a document issued. by the
Commission ‘- briefly - presenting © the .
reasons why an-action not cdtegorical--
1y excluded will not have:a significant
effect on the quality ‘of the hunianien-
vironment.and for .which'!an’ environ-
mental impact statement therefore.
will not be prepared.

(f) “Environmental. -Report’ . or,
“report”. means. an analytical : docu-
ment which briefly eva.lua.tes the envx-
ronmental impa.ct.s of ' a. proposed
action and alternitives. It i to be‘ﬂled *
by an a.pplicant Wwith the Commissmn
pursiant to’ the requlrements of thls
part.

§1108.5 Determinative criteria.

In determining whéther 'a “major’
Federal action,” as -that term. is_de-
fined at 40 CFR 1508, has the poten-.
tial to affect significantly the quality
of the human environment, the Com-
mission will be guided by the defini-
tion of “sigmﬁcantly" at 40 CFR 1508.

§1108.6 Classnficatlon of actxons

(a) Rail line construction is a class of
action that has the potential for sig-
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nificant environmental...impact: -and:
will normally require an ,Env1ronmen-
-tal Impact Statement’ (EIS) PR

(b) The foliowing classes of . a.ctlon
may, involve s1gn1f1ca.nt envnonmental .
impacts, but normally w1ll be ad-
dressed in an environmenta.l a.ssess- .
ment: ac

(1) Aba.ndonment a.cqursxtion, or op-
eration of a lme of raﬂroad

(2) Railroad merger, control or‘ con- T
solidation’ proceedings, .

(3) Discontinuance of pa.ssenger
trains; .

4) Ind1v1dual and genera.l freight
rate proceedings mvolvmg recycla.ble_
commodities; o .

(5) Commutation or,suburba.n pa.s-_
senger fare increases, buf, only if.the;
proposed increase, .when consldered to-
gether with other Increases over t:her
previous 3 years, exceeds by.30 percent
(on a compounded basis) the combined
inflation rate (as measured by the
Consumer Price Index) for those_-
years; and o1

(6) Leglislative proposals pohcyma.k-
ings, and rulemaking-proposals.affect-
ing carrier operations. . r.cix -y -

(c) Environmental unpact.s assoclat-,-
ed with the following classes of action
are insignificant (or ascertalnable
under other reporting requirements)

and, therefore, environmental reports
and documentation normally. need nct
be prepared under this part: -

(1) Interpretation -of’
rights and tariffs; - d

(2) Proceedings lnvolvlng only a
change, in ownership or . similar
changes, such as issuance of securlt.xes
or reorga.nlzatlon. but not mvolv:mg a
change In carrier operations including
overall levels of employment; . -.: "

(3) Individual and general freight.
rate proceedings except to the extent
recyclable commodities are involved; -

(4) Motor and water carrier, broker,
and freight forwarder licensing;

(5) Intercity bus fare adjustments; |

(6) Revocation or substantial modifi-
cation of motor carrier service; and

(7) Applications for common use of
rail terminals and tracka.ge rights pro-
ceedings.

(d) The classiﬂcatlons established in
paragraphs (a), (b), and (c) of this sec-
tion are not 1nvaria.ble and, where cir-
cumstances warrant, the Commission,

opera.tmg N
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Chapter X—Interstate Commerce Commissicn

on its own initiative or upon request,
may reclassify, waive or otherwise
modify requirements with respect.to
any proposed action. Where an action
categorically excluded from environ-
mental analysis may have significant
environmental impacts; an assessment
or an EIS may be prepa.red

-

8 1108 7 Reporting requlrements
(a) Each applicant initiating  one or

more of the classes of action identified -

in § 1108.6 (a) or (b) must submit with
its application an Envuonmental
Report as provided in paragraph (¢) of
this section which will form the basis
of any environmental document.
Where it is determilied that a report
should be prepared by an appliéant in
a categorically excluded proceeding,
the applicant wiil be notified separate-
ly and shall submit a report within
time limits established in the notlfica-
tion.

(b) Where information required by
this part is otherwise included in ap-
plicant’s pleadings, it may be .incorpo-

rated by reference into’ the Env1ron-'

mental Report.
(¢) Each Environmental Report shall
respond completely to the following

questions relative to the, proposed’

action, to the extent a,pphca.ble If a
question is inapplicable, so state.

(1) Alternatives. Have alternatives .to
the proposed action (e.g., no action or
partial approval) been considered? If

S0, summarize the major environmen-.
tal impacts associated with each alter-.

native.

(2) Transportation System..d)- W111
existing regional or local transporta-
tion systems or patterns be substan-

tially affected? If so, describe the. ef-

fects. (ii) Will traffic (passengers or
freight) be diverted to other transpor-
tation modes or systems? If so, quanti-
fy the extent of expected diversion.

(3) Land Use. (i) Is the proposed
action consistent with regional and/or
local land use plans (Local and/or re-
gional planning agencies should be
consulted in this regard)? If not, de-
scribe any inconsistency. (ii) Is a desig-
nated Coastal Zone Management area
involved? If so, is the proposed action
consistent with the affected State’s
Coastal Zone Management program?

Document: 1251214
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(1l Are designated wetlands or 100-
year flood plains affected? If so, “de-
scribe the effects. (iv) Are prime agri-

cultural lands, as designated by the.

Soll Conservation Service, a.ffected" If
so0, describe the effects. - - .

(4) Energy. (i) Will the development
of transportation of energy resources
be affected? If so, describe the effects.

(i) Will the movement and/or:recov-
ery of recyclable commochties .be. af-
fected? If so, describe the effects .o

(1i1) Will the proposed action cause
diversion of traffic from rail to motor
carriers In excess of (A) 1,000 rail ‘car-
loads per year or (B) an average of 50
rail carloads per mile per year for all
or any part of an affected rail line? If
S0, quantlfy the net cha.nge in energy
consumption as a result of d1versmn
providing commodity,” ton.na.ge, and
carload ‘data by station where only
part of an affected rail line is, lnvolved

(6) Air. Will the proposed a.ctlon
result in (i) a minimum increase in rail
traffic of 50 percent or three trains
per day on an affected rail line, (i) an
increase in rail yard activity.of 20 per-
cent as measured in carload activity or
(iii) an increase in motor: ca.rrler tra.ffic
of either 50 vehicles per day ‘or an in-
crease in truck traffic exceeding'-10
percent of the average daily traffic on
a given highway-segnient? If any 'of
the enumerated thresholds- is’ exceed—
ed, quantify the a.nticlpa.ted incréase
in ailr emissions. If a class I or nornat-
tainment area - is-.affected, -are -in-
creased emissions within - parameters
of the affected State Implementatlon
Plan?
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(6) Noise. If a.ny of the thresholds‘

identified in item (5) is surpa.ssed will
the proposed action cause an'iricrease
in noise levels exceeding either (i) a
four decibel incremental increase or
(1i) 65 decibels (Utilize the Leg method
or its equivalent in Ldn. See e.g., U.S.
Environmental Protection Agency,
Protective Noise Levels (Nov. 1978))?
If so, are sensitive receptors (e.g.,
schools, libraries, and hospitals) in the
affected area? If so, how much above
existing or ambient conditions will
noise increase for senstive receptors?

(7) Safely. Will public health or
safety (including vehicle delay time at
railroad grade crossings) be affected?
If so, describe the effects.
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Surface Transportation Board, DOT

property is retained for reuse, the sal-
vage value shall be recorded in account
712, Materials and Supplies, or other
appropriate account at an amount not
to exceed its recorded cost (actual or
average), or current market value,
whichever is lower.

32. Segment of a business refers to a
component of an entity whose activi-
ties represent a separate major line of
business or class of customer. A seg-
ment may be in the form of a sub-
sidiary, a division, or a department,
and in some cases a joint venture or
other non-subsidiary investee, provided
that its assets, results of operations,
and activities can be clearly distin-
guished, physically and operationally
and for financial reporting purposes,
from the other assets, results of oper-
atlions, and activities of the entity. The
fact that the results of operations of
the segment being sold or abandoned
cannot be separately identified strong-
ly suggests that the transaction should
not be classified as a disposal of a seg-
ment of business.

(a) Measurement date means the date
on which the management having au-
thority to approve the action commits
itself to a formal plan to dispose of a
segment of the business, whether by
abandonment or sale. The measure-
ment date for disposals requiring Com-
mission approval shall be the service
date of the Order authorizing the dis-
posal.

(b) Disposal date refers to the date of
closing the sale, if the disposal is by
sale or the date that operations cease if
the disposal is by abandonment.

33. Service life means the period be-
tween the date when operating prop-
erty is placed in service and the date of
its retirement.

34. Service value means the ledger
value of operating property less its sal-
vage value (see definition 17).

35. Track maintenance 18 material and
labor costs of routine track repairs
such as sporadic tie replacement, re-
pair of broken rails, tightening track
bolts and track spikes. A more com-
plete list of maintenance items are in-
cluded in notes to the text of Accounts
8, 9and 11,

36. Work equipment means equipment
which can be coupled in a train for
movement over the carrier’s tracks,

Document: 1251214

15

Filed: 06/22/2010

Pt. 1201

and which is used in the carrier's work
service. See equipment listing for ac-
count 57, Work equipment.

[42 FR 35017, July 7, 1977, as amended at 44
FR 3493, Jan. 19, 1979; 45 FR 31110, May 12,
1980; 48 FR 7183, Feb. 18, 1983; 48 FR 33718,
July 25, 1983; 49 FR 2254, Jan. 19, 1984; 52 FR
4321, Feb. 11, 1987]

GENERAL INSTRUCTIONS

1-1 Classification of carriers. (a) For
purposes of accounting and reporting,
carriers are grouped into the following
three classes:

Class I. Carriers having annual car-
rier operating revenues of $250 million
or more after applying the railroad rev-
enue deflator formula shown in Note A.

Class II: Carriers having annual car-
rier operating revenues of less than
$250 million but in excess of $20 million
after applying the railroad revenue
deflator formula shown in Note A.

Class III: Carriers having annual car-
rier operating revenues of $20 million
or less after applying the railroad rev-
enue deflator formula shown in Note A.

(b)(1) The class to which any carrier
belongs shall be determined by annual
carrier operating revenues after the
railroad revenue deflator adjustment.
Families of railroads operating within
the United States as a single, inte-
grated rail system will be treated as a
single carrier for classification pur-
poses. Upward and downward reclassi-
fication will be effected as of January 1
in the year immediately following the
third consecutive year of revenue qual-
ification.

(2) If a Class II or Class III carrier’s
classification is changed based on three
years' adjusted revenues the carrier
shall complete and file the Classifica-
tion Index Survey Form with the Board
by March 31 of the year following the
end of the period to which it relates.

(3) Newly organized carriers shall be
classified on the basis of their annual
carrier operating revenues after rail-
road revenue deflator adjustment for
the latest period of operation. If actual
data are not available, new carriers
shall be classified on the basis of their
carrier operating revenues known and
estimated for a year (after railroad
revenue deflator adjustment).
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(4) When a business combination oc-
curs, such as a merger, reorganization,
or consolidation, the surviving carrier
shall be reclassified effective January 1
of the next calendar year on the basis
of the combined revenue for the year
when the combination occurred (after
railroad revenue deflator adjustment).

(56) In unusual circumstances, such as
partial liguidation and curtailment or
elimination of contracted services,
where regulations will unduly burden
the carrier, the carrier may request the
Board for an exception to the regula-
tions. This request shall be in writing
specifying the conditions justifying an
exception,

(c) Class I carriers shall keep all of
the accounts of this system which are
applicable to their operations. Class II
and III carriers are not required to
maintain the accounts of this system.

(d) All switching and terminal com-
panies, regardless of their operating
revenues will be designated Class III
carriers. .

(e) Unless provided for otherwise, all
electric railway carriers, regardless of
operating revenues, will be designated
Class III carriers.

NOTE A: The railroad revenue deflator for-
mula 1s based on the Railroad Freight Price
Index developed by the Bureau of Labor Sta-
tistics. The formula is as follows:

Current Year’s Revenues x (1991 Average
Index/Current Year's Average Index)

NOTE B. See related regulations 49 CFR

1241.15 Railroad classification survey form.

[57 FR 27185, June 18, 1992; 57 FR 31754, July
17, 1992; 66 FR 56245, Nov. 7, 2001; 67 FR 57533,
Sept 11, 2002)

1-2 Classification of accounts. (a) Ac-
counts are prescribed to cover cost of
property used in transportation oper-
ations and operations incidental there-
to and for revenues, expenses, taxes,
rents, and other items of income for
such operations. Separate accounts are
prescribed for investment in property
not used in transportation operations
and for other investments and income
therefrom; for unusual and infrequent
items; for operations and disposal of
discontinued segments; for extraor-
dinary items and accounting changes;
and for assets, liabilities and capital
includable in the balance sheet state-
ment. Retained earnings accounts form
the connecting link between the in-
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come account and the equity section of
the balance sheet. They are provided to
record the transfer of net income or
loss for the year; certain capital trans-
actions; and, when authorized by the
Board, other items.

(b) The cost of property, and the rev-
enues, expenses, taxes and rents for
miscellaneous operations involving the
use of such facilities as hotels, res-
taurants, grain elevators, storage
warehouses, power plants, cold storage
plants, etc., shall not be included in
the accounts prescribed for transpor-
tation operations unless the operation
of the facilities is conducted by the
railway companies in connection with
furnishing transportation services.
Likewise, the cost of property, the rev-
enues, expenses, taxes, and rents aris-
ing from the operation of stockyards
shall not be included in accounts pre-
scribed for transportation operations
unless operation of the facilities is con-
ducted in connection with transpor-
tation of livestock. It is not intended
that cost of property and income aris-
ing from incidental public stockyards
service rendered by stockyards pri-
marily devoted to transportation serv-
ices shall be excluded from transpor-
tation operation accounts.

(¢) Joint facility accounts are pro-
vided for the joint users of tracks,
bridges, yards, wharves, stations, and
other facilities in which to record
items in settlement for use of such fa-
cilities. When the compensation for the
use of facilities is a fixed amount or is
based upon a charge per passenger, ton,
car or other unit, the amount shall be
fairly apportioned by the operating
company among the joint facility oper-
ating expense and income accounts.
The creditor shall show the distribu-
tion of these charges upon its bills, and
such distribution shall be adhered to
by the debtor. Train service in connec-
tion with the line haul of traffic, in-
cluding that operated under a joint ar-
rangement for the benefit of two or
more carriers, is not considered a joint
facility operation.

(d)(1) Extraordinary Items. All items of
profit and loss recognized during the
year are includable in ordinary income
unless evidence clearly supports their
classification as extraordinary items.
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adverse competmve effects, the Commission then balances those effects against the public
interest in meeting significant transportation needs to determme if the consolidation should
nevertheless be approvecl.29 oo o

In all consohdatrons, the ICC can condmon its approval of the transactron.
Moreover, the ICC must impose labor conditions to protect employees adversely affected
by a consolidation.® . Coe et

-

- o a - .t . - P e .
S - - - M - T . s s w -
~ a
. o N . - .. Lt P - .

This regulatory regime.is.intended to- -proniote socially. desirable mergers and other
consolidations .in the rail: industry that are:in the: public-interest and promote important
transportation goals.- Mergers that permit meaningful .rationalizationof the nation’s rail
facilities and reduce excess-capacity within the rail- mdustry can yield substantial benefits'to
. the national economy'even though they might not pass muster under.a strict antitrust

analysns Because- the multiple’ public interest factors that must. be considered are all
lmportant in fostering efficient transportation, the Commission is to welgh and balance these
factors in decldmg whether to permxt such consohdanons

S

" "Imp_lgmgmamm R S R
A series of major, Commrssron-approved consohdattons in the late 1970s and early
1980s substantralaly reshaped the rail mdustry and ‘contributed greatly to the mdustry‘s:
financial revival.** Another round of major rail consolidations is now being proposed,
as the railroad industry strives to become even more efficient and offer "seamless service."

® 49 US.C. 11344(d)(2).
* 49 USC. 11344(0).

3 49 US.C. 11347, hborprotechon:smteddlﬂ'erenﬂyforhnesalestononeamersmdeerSC.
10901. Seethedlscusuonbelowm'l.meSalestoNonnmers and'laborProtectron.

ALt s

ncisco R 3601C.C.788(1980),
Wwwmwmcm(mmmmm
Corp, — Control - Norfolk & Western Ry, and Southersi Ry,, 366 1.C.C. 173 (1982); Guilford Transp. Indus, -
Mmﬂuggmaﬁlccmum.m&wmmmc
462 (1982); Chicag 8 ation nd Trunk, 2 LC.C2d 161
(1984) (Soo Line acqmsmon of Mﬂwaukees core lmes). demmmm
Ir_agsn.,4l.C.C.2d834(1988) oo . L . . Lo

® This includes the Union Pauﬁc-Clucago & North Western and the Burhngton Northern-Santa Fe
proposals now pending before the Commission and the Illinois Central-Kansas City Southern proposal expecwd
to be filed soon, as well as others that are now under discussion, according to press reports. - -
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